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THE CONCEPTION OF WAR AS A 
LEGAL REMEDY 


Gernart Husser.* 
PRELIMINARY OBSERVATIONS 


I 
AR is the exercise of the international right of action, to which, 
from the nature of the thing and the absence of any common 
superior tribunal, nations are compelled to have recourse, in 


4 order to assert and vindicate their rights.’” 


“War, as a legal form of international action, consists in the use of 


E military forces .... in order to settle a controversy involving inter- 
| national law.” 


“Actual war has been well described as ‘the litigation of nations.’ ”’ 
“War is the last step and the most complete use of remedial force 


which is open to states.””* 


“The time has not yet arrived (but is approaching) when an inter- 


| national tribunal of law will have full jurisdiction. Until that time ar- 
P rives War will remain the ultimate mode of self-redress.”’ 


“Indeed, war, in the past, has been the last resort by which a nation 
could settle its disputes, defend its rights, or remedy its wrongs.’” 

* Professor of Law, National University, Washington, D.C. 

* 3 Phillimore, Commentaries upon International Law 77 (3d ed. 1885). 


* Fiore, International Law Codified 533 (English translation of the sth ed. by Borchard, 
1918). is sensausber ‘hee the Gotan of war hy hit: Visited! Pelinsun tn Macdet + . Gail- 
sieey, 08 Pent. (U.S.) 523, 528, 6 L. Ed; 716, 717 (1827): “War is a suit prosecuted by the 


3 Pa Jurisprudence 404 (13th ed. 1924). 
4 Stowell, International Law 489 (1931). 
5 Wigmore, A Guide to American International Law and Practice 77 (1943). 


* Commission to Study the Organization of Peace. Third Report—The United Nations and 
the Organization of Peace, International Conciliation No. 389, 210 (1943). 
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These and similar statements. reflect a juridical approach to war. 
Since the formative era of International Law the idea of war as some 
kind of legal action has never wholly lost its hold on the mind of inter- 
national lawyers. This idea of war originated with the scholastic doc- 
trine of the just war. It has undergone considerable changes during the 
last two hundred years. In one respect there has been no change. As 
evidenced by the statements quoted above (which easily might be aug- 
mented), the notion that war is in the nature of an extraordinary legal 
remedy of last resort has been kept alive down to our days. 

Some modern writers on International Law’ have stressed the fact 
that the concept of war as a legal action is not applicable to all kinds of 
war: that there may be, and actually have been, wars which cannot be 
described in terms of a litigation concerning existing rights under the 
Law of Nations. Yet the same authors concede that numerous wars in 
the past have been undertaken with a view to seeking relief from viola- 
tion of legal duties imposed by International Law. 

If, and in so far as, war is conceived as some sort of a legal action the 
question arises as to the legal grounds and also the object of this action. 

The matter has been widely discussed, and in considerable detail, by 
early writers on the Law of War. Some of these discussions are well 
worth remembering. Writers of the nineteenth and twentieth centuries, 
on the other hand, have not much to say in the matter. What are the 
factual conditions that will justify recourse to armed force by one nation 
against another under a system of International Law which recognizes 
war as a legal institution? What are the final results which the nation or 
state desires to achieve by availing itself of the remedy of war? In that 
respect we shall gain little information from the reading of modern 
authors on International Law. 

This much is clear from the outset. Under any legal system recourse 
to force by one member of the community against another can be per- 
mitted only in exceptional circumstances.* The person who takes the law 
in his own hands must have a special privilege so to act. Regarding this 
point there is no basic difference between measures of self-redress by 
individuals on the one hand, and acts of violence among sovereign states 
on the other. But what about the practical results that may be attained 

7 2 De Louter, Droit International Public Positif 215 et seq. (1920); 2 Oppenheim, Inter- 
national Law §§ 52g, 54 (6th ed. by Lauterpacht, 1940). 


® Thus Samuel Rachel speaks of “the subsidiary and extra-natural remedy of war’’ (subsi- 
diarium, idque practernaturale, remedium belli). Rachel, De Jure Naturae et Gentium, Dis- 
sertatio Altera de Jure Gentium § XL (1676). The text of 1676 is reprinted in Classics of 
International Law (1916). See id. 271; English translation by Bate, at 183. 
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through the medium of physical force on the domestic scene and the 
international scene respectively? 

Under modern municipal laws acts of violence on the part of individ- 
uals not clothed with public authority are classified as lawful if, and 
only if, they fall within the category of legitimate acts of self-help, para- 
mount among them acts of self-defense. As regards its legal grounds, its 
modes of execution and its scope, recourse to force in the domestic sphere 
is regulated by law. When faced with the actual question as to whether 
he should resort to force, the individual, in most cases, has very little 
time for deliberation. Yet it is for him, and him alone, to pass judgment 
on the legality of his own action. 

From this it does not follow that his judgment in the matter will be 
conclusive and final. The truth is that the individual when taking the 
law in his own hands does so at his peril. He who avails himself of the 
extraordinary remedy of self-help must stand ready to justify his action 
in the competent tribunal of justice.’ The results which may be reached 
through measures of self-redress on the domestic scene are provisional 
in their nature; their legal validity may be contested in subsequent court 
proceedings.** 

As concerns war, its decision and its legal effects, this is not so. Inter- 
national Law knows of no judicial proceedings in which, after termination 
of the war, the right of state A (the victorious party) to use armed force 
against state B (the defeated party) may be tested, and be finally adjudi- 
cated. State A when resorting to war against B seeks a solution of a final 
and not of a provisional nature—a solution, that is, of the controversy 
which precedes the outbreak of hostilities between the two. A takes up 
arms with the intention to bring about, through the medium of force, 
a settlement which will satisfy (at least) its pre-war demands upon B, 
and which cannot be subsequently modified or set aside by judicial 
decree. 

A’s intention may not materialize. That depends on the outcome of 
the war. The fact remains that a state or nation, when availing itself 
of the remedy of war, tries to accomplish something which, in the do- 
mestic field, is wholly beyond the reach of individuals. 

Physical force as a means to solve disputes involving questions of right 
or wrong is unavailable to individuals under the rule of municipal laws. 
This was not always so, but it has become so in the course of legal evolu- 
tion. In no case can acts of self-help serve the purpose of establishing the 

9 See the observations by Vallimaresco, Justice Privée en Droit Moderne 14 et seq. (1926). 

 Lauterpacht, The Function of Law in the International Community 179, 393 (1933). _ 
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validity of a right of one individual who asserts it against another individ- 
ual who disputes it. Extreme as the urgency of the situation may be 
which gives rise to the privilege of self-redress, acts of private persons 
can never supersede the jurisdiction of the tribunals of justice that have 
authority over them. 

No similar jurisdiction, compulsory in its nature, has been vested in 
international tribunals, to rule with final authority in all controversies 
between all sovereign states and nations. It is “the absence of any com- 
mon superior tribunal’’* which causes nations to take the law in their 
own hands by resorting to armed force. This point has been stressed by 
virtually all writers who are thinking of war in terms of a remedial device. 

The philosophy of war that underlies the discussions in which a juridi- 
cal conception of war prevails appears to be this. War operates as a crude 
substitute for the official action which, in similar conditions, is taken on 
the domestic scene by the law-enforcing agencies of the particular com- 
munity. The nation whose rights have been invaded resorts to war to 
secure legal redress to which she is entitled (so the nation claims) under 
the Law of Nations. Total inaction in the matter on the part of the 
international community compels the injured nation to seek relief 
through her own efforts. The warring nation thus undertakes to pro- 
duce results which, under the rule of municipal law, are attainable only 
through operation of the judicial machinery. 

In view of this, the characterization of war as a measure of self-help 
is somewhat misleading. International law recognizes war as a legal 
institution. In so doing, it places in the hands of sovereign states a 
weapon which has been wrested from the hands of individuals a long 
time ago. In that, and in so far as, the remedy of war has been made 
available to them, states and nations are granted the power to settle 
their disputes without judicial interference: to make and enforce their 
own decisions. 

Hugo Grotius tells us that “wars which are undertaken by public 
authority have certain legal effects as do judicial decisions.”"* There is 
strength in the analogy drawn by the author. We must not overlook, 
however, the fact that the atmosphere which prevails among individuals 
in their mutual intercourse is widely different from that which we find 
present on the international scene. There states and nations are the 


* Phillimore, op. cit. supra, note 1, at 77. 


** Grotius, De Jure Belli ac Pacis II, 1, 1, 3 (1625). English translation by Kelsey and 
others in Classics of International Law at 170 (1925). 
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actors. In many if not all cases of friction and dispute nations are acting 
under ‘the direction of Mars rather than Minerva. 

How much common ground is there between the settlement of inter- 
national controversies through recourse to war on the one hand, and 
court decrees arrived at by means of juridical reasoning in domestic 
litigations on the other? 

Detailed consideration of the fundamental problems raised by this 
question transcends the scope of this article. We will have to say a word 
about that later."* Our present concern is with the following question: 
What can be said, in legal terms, about the remedy that may be used 
between states and nations to produce, through the medium of acts of 
utmost violence, practical results which, if certainly not identical with, 
yet appear to be similar to the legal consequences flowing from a final 
judgment in court proceedings? In that respect much confusion per- 
vades the writings of international lawyers who have analyzed war in a 
juridical fashion. The confusion is due in part to ambiguity of the terms 
employed. 


II 


Legal remedies are provided by the particular system of law for definite 
purposes. Legal remedies are used by individuals as means to an end. 
Each legal action has its specific object. 


When inquiring into the object of a human action we turn our atten- 
tion toward the future. We want to know about the results which the 
action will produce, if and when successfully consummated. The author 
of the act may be able to reach his objective through his own efforts. 
In other instances he will need the cooperation of others. In a legal 
action—which is not an act of self-help—assistance on the part of the 
community of law is required. The community of law will be repre- 
sented by its courts of justice or other law-enforcing agencies. 

He who goes into court demands of the court some kind of relief which 
he will specify in his petition, In that the relief prayed for is granted 
him by judicial decree, the plaintiff attains the object of his legal action. 
There must be valid reasons why the court should act as the plaintiff 
wants it to act. The plaintiff will have to show that under the law that 
has authority over him he is entitled to the relief which he seeks in his 
action. The object of a lawsuit, i.e. the relief sought by the plaintiff, is 
always redress from something. When inquiring about this “something,” 
we turn away from the object of the action, which belongs to the future, 
toward the cause of the action, which belongs to the past. 

3 See Topic B, II, 3, in the next installment. 
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Every action, be it undertaken by an individual or a corporate person 
(acting through the medium of individuals), has its roots in the past. 
Let us assume that X wants to bring legal action against Y. What is it 
that causes X to consider such action? X desires to bring about, with 
judicial assistance, a change in the present relationship of X and Y 
which he, X, regards as unsatisfactory. What has caused the state of 
affairs, which X desires: to alter, to become an unsatisfactory one? 
It may have become so in consequence of past events beyond the control 
of Y, or through acts of Y which are not classified as unlawful by the 
applicable law. In that case, X’s desire to establish a new, altered state 
of affairs as between X and Y will, as a rule, have no support on the 
part of the law community of which the two are members. 

In order to gain such support X, it would seem, must show that the 
present unfavorable situation has been created by acts of Y violative 
of a legal duty owed by Y to X; that those past acts on Y’s part have 
produced a change in the prior relationship between the two against 
X’s will; and that harm to X has resulted from that unlawful change. 
If the facts on which X bases his action are of this general nature, he will 
have “a right to judicial interference in his behalf’’:*s he will have a just 
cause of action and, consequently, be entitled to relief from the injury 
he has sustained through Y’s unlawful act. 

Two questions may be asked in regard to any legal action, be it one 
with or without judicial assistance. One concerns the cause of the action, 
and the other its object. These two questions are fundamental. By 
answering them we determine the legal nature of the particular action. 

There is the third question as to the form of the action. The question 
refers to the remedy elected. The word “remedy” is understood here in 
a strictly procedural sense. Remedy in this sense “‘is no part of the cause 
of action. It is the procedure by which relief is obtained.’”* 

The remedy of war as “a procedure by which relief is obtained” 


4 “There must be a juncture of wrong and damage to give rise to a cause of action. This 
general rule ., . . is elementary and fundamental.” City of Newport v. Rawlings, 289 Ky. 
203, 206, 158 S.W. ad 12, 14 (1941). 


*5 Billing vy. Gilmer, 60 Fed. 332, 334 (1894). See Stark v. Wickard, 321 U.S. 288, 304, 64 
Sup. Ct. 559, 568, 88 L. Ed. 510, 519, 520 (1944); Marbury vy. Madison, 1 Cranch (U.S.) 137, 
166, 2 L. Ed. 60, 70 (1803); Perkins v. Lukens Steel Co., 310 U.S. 113, 125, 60 Sup. Ct. 869, 
876, 84 L. Ed. 1108, 1114 (1940). See also Nance v. Mayflower Tavern, 150 P. ad 773, 776 
(Utah 1944). 


*6 Felt City Townsite Co. v. Felt Investment Co., 50 Utah 364, 373, 167 Pac. 835, 839 
(1917); see American Nat. Ins. Co. v. Warnock, 143 S.W. 2d 624, 628 (Texas Civ. App. 1940); 
Frost v. Witter, 132 Cal. 421, 426, 64 Pac. 705, 707 (1901); Dennison v. Payne, 293 Fed. 333, 
344 (1923). 
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(through the medium of force) is controlled by the laws and customs of 
war and also the rules of International Law concerning commencement 
and termination of war. 

Matters relating to the form of action are outside the scope of our 
present discussions. 


TOPIC A: CAUSE OF ACTION AND RIGHT OF ACTION 
I 


CAUSE OF ACTION AND RIGHT OF ACTION IN MUNICIPAL 
SYSTEMS OF LAW 


I. CAUSE OF ACTION 

a) “Cause of action” is a technical legal concept*’ within the juridical 
framework of the Anglo-American system of municipal law. In this 
country it has given rise to many discussions in court decisions as well 
as writings on procedural law.”* 

The term “cause of action” has various shades of meaning according 
to whether it is used in this or that particular situation,'® or for this or 
that specific purpose.” No definition has been framed thus far which 
takes full account of the several shades of meaning inherent in the mani- 


fold use of the term. Yet there seems to be substantial agreement as to 
the constituent elements of the concept. 

In that respect, Pomeroy’s analysis” has proved most helpful; as evi- 
denced by numerous recent decisions it has met with wide judicial ap- 


17 The term has been borrowed from Roman Law. “Cause of action” and causa actionis 
do not mean quite the same thing. The difference of meaning is clearly brought out in Patter- 
son v. Patterson, 59 N.Y. 574, 578 (1875), although the Roman term is not specifically men- 
tioned. As to the Roman conception of causa actionis, see the recent observations by Buck- 
land, Cause of Action: English and Roman, 1 Seminar (Annual Extraordinary Number of 
The Jurist) 3 (1943). 

%8 Clark, Code Pleading 77 (1928); Clark, The Code Cause of Action, 33 Yale L. J. 817 
(1924); Gavit, The Code Cause of Action: Joinder and Counterclaims, 30 Col. L. Rev. 802 
(1930); McCaskill, Actions and Causes of Action, 34 Yale L. J. 614 (1925); McCaskill, The 
Elusive Cause of Action, 4 Un. of Chi. L. Rev. 281 (1937); see the discussion carried on by 
Gavit and Clark, 82 Un. of Pa. L. Rev. 129, 354, 695 (1933-34); further references may be 
found in 1 Moore’s Federal Practice 145 n. 14 (1938). 

19 Restatement, Judgments, Introductory Note ar § 61 (1942); Cheatham, Res 
Judicata and the Full Faith and Credit Clause: olia Petroleum Co. v. Hunt, 44 Col. 
L. Rev. 330, 347 (1944). 

* United States v. Memphis Cotton Oil Co., 288 U.S. 62, 68, 53 Sup. Ct. 278, 280, 77 L. Ed. 
619, 623 (1933); cf. Arnold, The Code ‘Cause of Action’ Clarified by the United States Su- 
preme Court, 19 A.B.A.J. 215 (1933). 


* Pomeroy, Code Remedies § 347 (sth ed. 1929). 
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proval.” Using the language of the case of Dennison v. Payne*? we may 
summarize Mr. Pomeroy’s views in the matter as follows: “A cause of 
action comprehends the primary right possessed by the plaintiff, and the 
corresponding primary duty resting upon the defendant, and the delict 
or wrong done by the defendant in breach of such primary right and 
duty.” 

In short, the cause of action may be defined then as “the legal wrong 
committed against the plaintiff by the defendant.’”™ 

Accepting this definition as correct,** but looking at the matter from 
the point of view of the injured person—the plaintiff—we may say that 
“cause of action” is the injury sustained by the plaintiff.” 

It is precisely in this way that the classical doctrine of the just war 
defines the just cause of war.” 

Some courts, and also some writers on this subject, have insisted that 
“a cause of action does not consist of facts but of the unlawful violation 
of a right which the facts show,” that “the thing . . . . which in con- 
templation of law, as its cause, becomes a ground for action, is not the 
group of facts alleged in the declaration .... , but the resu!t of these in 
a legal wrong.’’” 


* Vinson v. Graham, 44 F. 2d 772, 776 (1930); Village of La Grange Park v. Jarecki, 243 
Ill. App. 290, 295 (1927); Eklund v. Evans, 211 Minn. 164, 300 N. W. 617, 618 (1941); Payne 
v. N.Y.S. and W.R.R. Co., 201 N.Y. 436, 440, 95 N.E. 19, 21 (1911); Stine v. Atkinson, 69 
Ohio App. 529, 44 N.E. 2d 372, 374 (1942). Many more cases might be added. 


*3 293 Fed. 333, 343 (1923). 


* Porter v. Mullins, 198 S.C. 325,.17 S.E. 2d 684, 687 (1941); or, as Keeffe v. Walsh, 
[1903] 2 I.R. 681, 718 puts it, “ “Cause of action’ means . . . , the substantial subject-matter 
or grievance on which the action is founded”; see The Koursk, [1924] P. 140, 145 (C.A.) 


*5 The definition of the cause of action as a legal wrong has been subject to recent criticism 
by Professor Borchard, Declaratory Judgments 5, 16 (2d ed. 1941). That much is true. For 
the purpose of defining the cause of action the term “wrong” must be used in a broader 
sense than when the same word is used in the law of contracts and torts. The “wrong” con- 
stituting a cause of action may be a mere denial or dispute of the plaintiff’s right, and also 
the assertion of unfounded claims by the defendant. 

* Where there is one injury, there is but one cause of action, which may be protected, how- 
ever, by several legal remedies. Bliss, Code Pleading § 113 (3d ed. 1894); McCaskill, The 
Elusive Cause of Action, 4 U. of Chi. L. Rev. 281, 283 (1937); Borchard, op. cit. 17. 
Regarding the situation where the same wrongful act causes several harms or invades a num- 
ber of different interests, see Restatement, Judgments § 62, Comm. e (1942); but also Brunsden 
v. Humphrey, 14 Q.B.D. 141 (1884). 

#7 See note 80, infra. 


*8 Baltimore S.S. Co. v. Phillips, 274 U.S. 316, 321, 47 Sup. Ct. 600, 602, 71 L. Ed. 1069, 
1072 (1927). 


* Sibley, Right to and Cause for Action 48 (1902); Chobanian v. Washburn Wire Co., 
33 R.I. 289, 302, 80 Atl. 394, 400 (1911); see RCA Mfg. Co. v. Columbia’ Recording Corp., 
36 F. Suppl. 247 (1940). 
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It is quite true that the past facts as alleged by the plaintiff in support 
of his action cannot, by their own force, produce a cause of action. The 
same set of historic facts may give rise to a plurality of causes of actions. 
The acts of the defendant which have caused, or threaten to cause, harm 
to the plaintiff, must be shown to constitute a breach of a legal duty 
under the applicable law. In order to gain the stature of a legal wrong, 
the past acts must be removed from the sphere of extra-legal historic 
facts and be brought within the scope of operation of specific rules of 
substantive law. 

As Professor Gavit puts it,*® “facts alone .... never did and never 
can create or constitute a ‘cause of action.’ The facts (which the plaintiff 
must plead) plus a rule of law (which the plaintiff must not plead) create 
a substantive right upon which the plaintiff relies and for which he seeks 
judicial recognition. The facts plus the law constitute . . . . this substan- 
tive right, or ‘cause of action.’ ”’ 

How does the plaintiff know that the facts on which he bases his action 
constitute a legal wrong? 

Obviously, it is for the court to rule on the question of whether the 
plaintiff has a valid cause of action, and is, in consequence, entitled 
to legal relief. ‘ 

When we speak of the cause of action as entitling the injured person 
to judicial interference in his favor, we are thinking in terms of sub- 
stantive law. We ignore then the legal uncertainty that is inherent in any 
legal action before the court has rendered final judgment. Thus con- 
ceived, the cause of action has its place on a level of legal thinking along 
the lines of substantive law. It is a substantive right." The plaintiff has 
a cause of action irrespective of what his chances may be to win his case 
in actual litigation, by meeting the procedural requirements concerning 
jurisdiction, pleading, matters of proof.** 

b) There is also a procedural aspect to the cause of action. 

In that the plaintiff introduces his cause of action into the actual 
controversy, the attitude of certitude regarding the validity of his cause 
is superseded by a state of uncertainty as it characterizes the procedural 
level of legal thought. It is the same cause of action which arose from the 
unlawful act by the defendant prior to prosecution of the action by the 


3 Gavit, The Code Cause of Action: Joinder and Counterclaims, 30 Col. L. Rev. 802, 
816 (1930). 


3* Douglas v. Daniels Bros. Coal Co., 135 Ohio St. 641, 22 N.E. ad 195, 198 (1939). 


# This point has been strongly emphasized by French writers on the subject. See Glasson 
et Tissier, Traité de Procedure Civile, vol. I, No. 172 (1925). 
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plaintiff. Yet for the purposes of being litigated and, in the end, being 
adjudicated upon, the cause of action undergoes certain formal changes 
which are dictated by the nature and scope of the particular litigation. 

When, thinking along the lines of substantive law, we speak of “‘con- 
tract,”” we mean a valid contract; by “marriage” we mean a valid mar- 
riage. Similarly, when describing the particular cause of action as giving 
rise to an action of assumpsit, a tort action, an action in rem, etc. we 
have in mind a valid cause of action. But if we look at it from the pro- 
cedural point of view—as we must do when bringing and prosecuting an 
action based on this cause—then the same cause of action presents itself 
to us as one the validity of which is in actual doubt: a cause of disputed 
validity .34 

In this connection we should like to add the following observations. 

When we make the statement that X has a cause of action, i.e., a 
legally valid cause of action, we proceed on the theory that the facts 
constituting a wrong and, consequently, a cause of action in X’s favor 
have actually occurred in the past. The cause of action as a substantive 
right is based on real facts. 

Now suppose X, the injured person, takes the matter into court. The 
past facts on which the plaintiff bases his demand for judicial redress must 
be brought to the attention of the court and also of the defendant. This 
can be done only by the use of words. 

Legal proceedings do not concern themselves with real facts. They 
concern themselves with facts which have been translated into words, 
in accordance with the procedural rules of pleading. X, when bringing 
action, must transform the real facts constituting the injury he has sus- 
tained prior to the action into stated—alleged—facts. 

Alleged facts are statements about facts that are claimed to be real. 
These statements have no existence outside the legal controversy in which 
they are made. Alleged facts have their place and function within the 
procedural scheme of the particular action. Real facts, on the other hand, 
have happened then and there in social reality outside the court pro- 
ceedings. This does not mean that these facts, being real facts, are a 
matter wholly independent of human judgment. We call them real from 
the point of view of a neutral observer who on the basis of complete and 
unbiased factual information has reached the conclusion that the facts 
have actually occurred in the past. Facts are real in so far as they can be 
made the subject of the true judgment: these are real facts. 


33 See Husserl, The Foreign Fact Element in Conflict of Laws, 26 Va. L. Rev. 243, 453, 
472 (1940). 
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No particular act of judging, even if performed by persons clothed 
with judicial authority, can make past “facts” real which in truth have 
never happened, or, conversely, deprive of reality facts which have ac- 
tually happened. What do we mean then when we say that certain facts 
have or have not been established in a lawsuit? 

Where the facts on which the plaintiff bases his action are disputed by 
the defendant we have two conflicting statements concerning the same 
set of facts. Both parties pass judgment in regard to certain occurrences 
in the past, one—the plaintiff—asserting that they have actually hap- 
pened as stated, and the other—the defendant—denying the reality of 
these facts. Of the two contradictory statements only one can be true. 

The facts which the plaintiff (X) pleads in support of his action are 
established where X’s allegations concerning these facts have been found 
to be true. 

If, aided by favorable testimony, the plaintiff sustains the burden of 
proof regarding the operative facts of the case, he therewith proves that 
his own judgment in the matter is a true judgment. At the same time, 
the contradictory thesis of Y, the defendant, falls to the ground. With a 
decision reached in X’s favor, the facts alleged by X have ceased to be 
disputed facts. So far as the relationship of the litigants s concerned the 
facts forming the basis of X’s cause of action must be regarded as real— 
now that there has been a final ruling for X on that issue. The facts have 
been made the subject of the true judgment: these are real (past) facts. 
As between X and Y the judgment is true, since Y is no longer in the 
position to contest its truth. 

X, by proving his case, has silenced Y’s voice of opposition. X has 
attained this result with judicial assistance. Through successful prosecu- 
tion of his action in the competent tribunal of law the plaintiff has vali- 
dated his cause of action. Being subject to the court’s authority the de- 
fendant has been compelled to abandon his counter-thesis concerning the 
reality of the facts stated in X’s complaint: Y has been forced to acknowl- 
edge the truth of X’s statements about those facts, and, in consequence, 
the validity of the plaintiff's cause of action. 

The foregoing observations have application to other controversies 
which are not in the nature of court proceedings. As regards the interplay 
of action and counter-action by the two litigants, the basic procedural 
scheme is always the same. 

In any dispute the question presents itself as to how to make one’s own 
thesis prevail over that of the opponent: how to make him relinquish 
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his contradictory position regarding the matter at issue. For that pur- 
pose different means and ways may be used. 

(1) Take the case of an extra-legal dispute between two individuals, 
X and Y. The truth of a scientific proposition (a) is in issue. X claims 
that (a) is true. Y rejects X’s thesis and takes the position that (a) is not 
true. Here each party must rely solely on the force of reason. In order 
to win his case X must convince Y that his (X’s) thesis is true and, cor- 
respondingly, Y’s counter-thesis untrue. It is the power of truth which 
silences the voice of the erring party and forces him to abandon his 
erroneous position. 

(2) In a legal action which is brought in a court of justice operating 
under a modern system of procedural rules, both parties are appealing to 
the legal wisdom and the sense of justice of the men who represent the 
law community in the particular litigation. When relinquishing the posi- 
tion held by him while the action was pending, but now invalidated by 
the court’s adverse ruling, the losing party yields to public—judicial— 
authority. 

(3) In a dispute between sovereign states which is carried on without 
judicial interference, and where all efforts to reach an amicable solution 
have failed, an appeal to force is made by each party to the ensuing war. 
Again the purpose is to silence the adversary’s voice of opposition. The 
state which goes to war seeks to validate its cause of action by means of 
physical force. 

To what extent does the means chosen (which is force) affect the object 
of the action thus undertaken? This remains to be seen. 

¢) From the preceding discussions it appears that the term “cause of 
action” may be used in a strictly procedural sense. It is this use of the 
term (within the province of Anglo-American municipal law) that Judge 
Phillips has in mind when defining the cause of action as “a formal state- 
ment of the operative facts.” 

To Phillips’ definition objections have been raised. Thus Judge Clark 
maintains that “the author has fallen into a slight error. It is the facts 


% Phillips, Code Pleading § 189 (2d ed. 1932). In commenting on Phillips’ views in the 
matter, McCaskill, Actions and Causes of Action, 34 Yale L. J. 614, 617 (1925), says this: 
“The unstated facts give a ‘right of action,’ but the stated facts give a ‘cause of action.’ ” 
Similarly, the cause of action has been defined as “‘the subject matter of the controversy, and 
that is for all the purposes of the suit whatever the plaintiff declares it to be in his 
Louisville and Nashville R.R. Co. v. Ide, 114 U.S. 52, 56, 29 L. Ed. 63, 65 (1885); see Chesa- 
peake and Ohio Ry. Co. v. Dixon, 179 U.S. 131, 138, 21 Sup. Ct. 67, 70, 45 L. Ed. 121, 125 
wei oii v. Southern Ry. Co., 195 U.S. 243, 248, a5 Sup. Ct. 55, 57, 49 L. Ed. 178, 
180 (1904). 





a 


THE CONCEPTION OF WAR AS A LEGAL REMEDY 127 


themselves, not the statement of them, which constitute the cause.’’* 
Clark fails to appreciate the changes which the cause, conceived as a 
substantive right, undergoes when it is introduced into actual litigation. 
The two authors speak of the same thing. But they do so from different 
standpoints, which reveal to them different aspects or phases of the 
cause of action. Each of the two statements is a true statement so far as 
it goes. 

We may have good reason to use the phrase “cause of action” in a 
procedural sense. All we may want to know is whether the plaintiff has 
stated a cause of action: whether the facts alleged by the plaintiff in his 
complaint constitute, if true, a valid cause of action. 

In every legal action the question of whether or not the plaintiff has 
a cause of action—in the procedural sense—is a matter of primary con- 
cern to the court. At the initial stage of many litigations legal discussions 
will turn upon this very question. The issue may have been raised by the 
defendant who demurs, or moves to dismiss the action, because the com- 
plaint does not state facts sufficient to constitute a cause of action. 

If his complaint fails to state a cause of action, no judicial relief can be 
granted to the plaintiff; he cannot recover. In that event, the question 
for the court to decide is not whether the plaintiff has a valid cause of 
action: whether his statement of operative facts is true. The facts al- 


leged by the plaintiff are not of such a kind that they may be validated 
by convincing proof.” This being so, the court without hearing evidence 
will rule that the plaintiff has no cause of action. 

If, on the other hand, the plaintiff has—procedurally speaking—a cause 
of action and, in addition, his complaint satisfies the procedural require- 


Seni The Code Cause of Action, 33 Yale L. J. 817, 828 (1924). 


Vaughan v. St. Louis and S.F.R. Co., 177 Mo. App. +85, 8 164 S.W, 144, 150 (1914). 
un 12 ro) (6) of the Federal Rules of Civil Procedure speaks of the “failure to state a claim 
upon which relief can be granted.” See Continental Collieries v. Shober, 130 F. ad 631, 635 
(1942); People v. McCloskey, 150 P. 2d 861, 863 (Colo. 1944) and cases cited there. 

The plaintiff may have failed to state a cause of action upon which relief can be granted, 
yet he has stated what is called a “probable cause.”” Murdock v. Gerth, 150 P. 2d 480, 493 
(Calif. Dist. Ct. of App., 1944); Black v. Knight, 44 Cal. App. 756, 769, 187 Pac. 89, 93 
(1919). The two cases concern actions for malicious prosecution. 

Where war is conceived as a legal remedy we may draw a parallel between the use of 
force without probable cause in the international sphere on the one hand, and malicious 
prosecution of an action in the domestic field on the other. The nation which commences 
“a causeless action” (the phrase is used in Black v. Knight, supra), by resorting to war without 
stating even a probable cause, characterizes herself as a willful aggressor. See pp. 135-36, infra 

37 In Bradford v. Southern Ry. Co., supra, note 34, it is said that the cause of action “‘com- 


prises every fact a plaintiff is obliged to prove in order to obtain judgment.” The statement 
refers to “‘cause of action” in the procedural sense. 
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ments concerning jurisdiction, capacity to sue, etc., then the plaintiff 
will be entitled to judicial consideration of the validity of his cause. 

Yet the final decision may be for the defendant. The plaintiff may not 
be able to validate his cause of action. He may fail to convince the court 
that the facts alleged by him are true facts. And there is also the possi- 
bility that the defendant, while conceding the truth of the facts stated 
by the plaintiff in support of his action, successfully pleads a defense 
which defeats the plaintiff’s cause of action, such as the defense of pay- 
ment, of fraud, of contributory negligence. 

He who has a valid cause of action based on real facts is entitled to 
redress for the injury he has suffered. He has “‘a claim for relief.”’** Using 
the language of the case of Douglas v. Forrest*® we may say: “Cause of 
action is the right to prosecute an action with effect.” 


2. RIGHT OF ACTION 


From the fact that X has a cause of action it does not follow that X 
when bringing suit against Y has a right to the particular relief sought 
by him. Prior to the action (we assume) the rights of X have been invaded 
by Y, who is guilty of breach of a legal duty owed to X. This fact, con- 
stituting a valid cause of action, entitles X “to a judicial remedy of some 
sort against the other for the redress of a wrong.’’4° 

In order to obtain judgment according to his petition, it will not suffice 
that X alleges and proves the facts on which his action is founded. “To 
entitle a plaintiff to judgment, something more than a legal cause of 
action must exist.”* 

The plaintiff must have not only a cause of action. In addition, he must 
have the right of action. 

The two terms have often been used interchangeably.” 

It makes for clarity and will help to avoid a good deal of confusion if 

# Federal Rules of Civil Procedure, Rule 8 (a). “The new rules have adopted the words 
‘claim’ or ‘claim for relief’ in place of the term ‘cause of action,’ which shows an attempt to 
avoid the concept of that term,” White v. Holland Furnace Co., 31 F. Suppl. 32, 34 (1939); 
see Blume, The Scope of a Civil Action, 42 Mich. L. Rev. 257, 261 (1943). 


4 Bing. 686, 704, 130 E.R. 933, 940 (1828); see Jacobus v. Colgate, 217 N.Y. 235, 241, 
111 N.E. 837, 839 (1916); Belo Corp. v. Blanton, 133 Texas 391, 396, 129 S.W. 2d 619, 621 
(1939); Condor Petroleum Co. v. Greene, 164 S.W. 2d 713, 718 (Texas Civ. App. 1942). 

# Chestnut v. Mertz, 144 S.W. 2d 194, 196 (Mo. Ct. of App. 1940). Italics supplied. 

# United States v. Smelser, 87 F. 2d 799, 801 (1937). 

# Clark, Code Pleading 78 (1928). See e.g. Walters v. City of Ottawa, 240 Ill. 259, 263, 
88 N.E. 651, 653 (1909); Lewis v. Hyams, 26 Nev. 68, 81,63 Pac. 126, 127 (1900); Openbrier v. 
General Mills, 340 Pa. 167, 169, 16 A. 2d 379, 380 (1940). In many cases, the terms “‘cause 


of action” and “right of action” have been held synonymous in judicial interpretation of local 
statutes. 
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the phrases “cause of action” and “right of action” are used to convey 
different legal meanings. This has been done by various writers on the 
subject, and also by the courts in numerous cases. 

The right of action has been described as a “remedial right” which 
springs from the legal cause of action.** In Eliott v. Chicago M. and St. P. 
Ry. Co.*4 the court points out that “ ‘Right of action’ is one thing; 
‘cause of action’ is another. Right of action pertains to the remedy and 
relief through judicial procedure. Cause of action is based on the sub- 
stantive law of legal liability.” 

What legal consequences will flow from the fact that the plaintiff has 
(or has not) a right of action? 

Where the plaintiff states a good cause of action and has also the right 
of action, and subsequently succeeds in establishing his cause, the court 
will grant him the relief for which he has prayed. “Right of action” is 
the right to sue in the competent tribunal for the particular relief— 
successfully if the plaintiff makes convincing proof of the operative facts 
of his action. 

The right of action must not be confused with the “right” of free access 
to the courts. The latter is a public right, a political liberty, which, in 
modern society, is enjoyed by every individual.“ He who approaches the 
court in proper fashion (as specified by law) has a right to judicial re- 
sponse to his action, even though his petition shows on its face that the 
petitioner has no case: his complaint “states a claim based upon a wrong 
for which there is clearly no remedy, or a claim . . . . for which no relief 
could possibly be granted to him.’’47 

As we understand the term, the right of action arises only where there 
is a cause of action.” But the converse is not true. The plaintiff may have 
a valid cause of action, and hence be entitled to (some) legal redress, 
and yet he lacks the right of action that would entitle him to the specific 
relief sought by him. 

Thus, where a breach of contract constitutes his cause of action, the 


43 Pomeroy, Code Remedies § 347 (sth ed. 1929); see id. § 419. 


“35 S.D. 57, 63, 150 N.W. 777, 779 (1915); see Mercer v. Richmond, 152 Va. 736, 744, 
148 S.E. 803, 805 (1929). 


48 See Whalen v. Strong, 246 N.Y.S. 40, 46 (1930); Norwood v. McDonald, 142 Ohio St. 
299, 303, 52 N.E. 2d 67, 72 (1943). 


“See the observations by Glasson et Tissier, op. cit. supra, note 32, § 169; Borchard, 
Declaratory Judgments 17 n. 39 (2d ed. 1941). 


47 Leimer v. State Mut. Life Assur. Co., 108 F. 2d 302, 305 (1940). 


# East Side Mill and Lumber Co. v. Southeast Portland Lumber Co., 155 Or. 367, 374, 
64 P. 2d 625, 628 (1937). 
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plaintiff has a right to money compensation for the injury sustained 
(damages), but failing to show that the remedy at law is inadequate he 
is not entitled to equitable relief, such as specific performance of the con- 
tract. The situation may also be that the plaintiff although he has stated 
a case proper for equitable relief, will still be denied the relief asked for: 
he has not met the requirement in a suit in equity that the complainant 
must come into court with clean hands.“ 

Or take the case in which “the right of action has been taken away” 
by the running of the statute of limitations.** Where the statute of limi- 
tations is viewed—as it is in this country and in England—as pertaining 
to the remedy only,* the running of the statutory period does not destroy 
the cause of action; it deprives the plaintiff of the right to sue on that 
cause of action. This will not preclude use of the same cause “as a shield 
or defense .... even though the statutory period has run against its 
use for affirmative relief at the time of the filing of the action in which it 
is used.”’* 

Then there are the cases in which the plaintiff has no right of action 
because he lacks legal capacity to sue. ‘For illustration, a minor or a 
person of unsound mind has not the right to institute in his own name a 
suit upon a cause of action in his favor which has already accrued.” 
Similarly, a foreign executor or administrator may have no right to bring 
suit outside the state of his qualification or appointment.* 

An alien enemy cannot enforce his civil rights and cannot sue or pro- 
ceed in the civil courts of the realm.‘* War suspends the right of enemy 
plaintiffs to sue in our courts.* 


4# See Tutt v. Van Voast, 36 Cal. App. 2d 282, 286, 97 P. 2d 869, 871 (1939). 
s° East Side Mill and Lumber Co. v. Southeast Portland Lumber Co. (supra, note 48). 


s* Restatement, Conflict of Laws § 603 § 604 (1934); Goodrich, Conflict of Laws 201 
(ad ed. 1938). As to English Law, see Cheshire, Private International Law 638 (2d ed. 1938). 


5? Eagle Savings and Loan Ass’n. v. West, 71 Ohio App. 485, 496, 50 N.E. 2d 352, 357, 358 
(1942); Peterson v. Feyereisen, 203 Wis. 294, 234 N.W. 496, 73 A.L.R. 571 (1931). 

53 Elmo v. James, 282 S.W. 835, 839 (Texas Civ. App. 1926); cf. Jones v. R. Young Bros. 
Lumber Co., 45 N.Y.S. 2d 308 (1943). 


54 See Connor v. New York, N.Hi. and H.R. Co., 28 R.I. 560, 68 Atl. 481 (1908); Clark, 
Code Pleading 122 (1928). 


85 Porter v. Freudenberg, [1915] 1 K.B. 857. 


% Ex parte Colonna, 314 U.S. 510, 62 Sup. Ct. 373, 86 L. Ed. 379 (1942). The court so rules 
in application of Section 7(b) of the Trading with the Enemy Act. The act does not apply 
where the plaintiff is a resident alien enemy. The latter has the right of action in American 
courts. Ex parte Kumezo Kawato, 317 U.S. 69, 63 Sup. Ct. 115, 87 L. Ed. 58 (1942). See Rylee, 
Enemy Aliens as Litigants, 12 George Wash. L. Rev. 55 (1943). Cf. Puttkammer, Alien Ene- 
mies and Alien Friends, in War and the Law 38, at 54 (ed. by Puttkammer, 1944). 
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The foregoing list of illustrations to which others might be added shows 
the practical value of the distinction between “cause of action”: and 
“right of action.” 

Il 
THE TWO CONCEPTS AS APPLIED TO WAR 


The discussions concerning the meaning and the use of the terms 
“cause of action” and “right of action” have brought to our attention 
some fundamentals of procedural law, the scope of which transcends the 
sphere of municipal laws. Problems quite similar in their nature may arise 
in disputes between sovereign states and nations. 

1. Our concern is with international controversies that are carried on 
by the use of armed force. 

According to the classical doctrine of the just war the nation (A) 
which resorts to armed force against another nation (B) has a valid 
cause of action if she has a just cause of war. A has the right of action if 
the remedy of war is available to her under the Law of Nations. 

The just cause of war and the right to war are bound up, with one 
another in a similar fashion as are cause of action and right of action 
under domestic laws of procedure. Nation A has no right to make war 
upon nation B unless A’s war is supported by a just cause.‘ 

But is it not true—International Law being what it is (and always has 
been)—that a sovereign state or nation con make war for amy reason? 

In this connection we must bear in mind the following. 

a) War is a bilateral transaction. If state A has the right to war, 
this right cannot be exercised without cooperation of the state against 
whom A’s war is directed. 

We are not unmindful of the fact that a state of war between A and B 
may be created by unilateral declaration of war on the part of A, or B, 
as the case may be. The establishment of a state of war without subse- 
quent military action on either side, will have'some important legal con- 
sequences as regards the two states concerned, and also with respect to 
third, non-belligerent states. War may be described as a legal status. 
It has been so defined many times since the days of Hugo Grotius.” 

57 See Topic B, sec. II, in the next installment. 

# This is what Grotius has to say in the matter. “Cicero has defined war as a contending 
by force (certatio per vim). A usage has gained currency, however, which designates by the word 
not a contest but a condition (non actio, sed status); thus war is the condition of those con- 
tending by force, viewed as such (Bellum status per vim cerlentium, qua tales sunt).” Grotius, 
De Jure Belli ac Pacis I, 1, 2, 1 (1625); see translation in Classics of International Law 33 


(ost). In his later discussions concerning the causes of war (as we shall see), the author him- 
self thinks of war in terms of an action or contest rather than a status. 
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The definition reflects a partial aspect of war. War in the full meaning of 
the word is something more than a mere state of belligerency.** 

In the domestic field, we shall obtain very meager information concern- 
ing the nature and the effects of a legal action, if we confine our study 
to actions which have never progressed beyond the point of filing the com- 
plaint; actions in which no pleadings have been made, no hearing has 
taken place, no evidence heard, no judicial decision rendered. Similarly, 
war reveals its true nature as a military, political, and juridical entity, if, 
and only if, it grows into the proportions of a war where there is hostile 
action on both sides. 

War is a matter of mutual violence. Each party to the war applies 
utmost force for the purpose of breaking down the will of the opponent 
and making his own will prevail in the relation between the two. There 
can be no war of A against B unless there is also war by B against A. 

An element of consensus is inherent in any war. Be it supposed that 
nation A takes the first step toward breaking up the peaceful relations 
between herself and nation B. Prior to the war, there has been friction 
and discord between the two nations. A’s dissatisfaction with the existing 
state of affairs has crystallized into certain demands upon B which may 
or may not be justified. With a view to enforcing these demands A de- 
cides to take action by force against the recalcitrant B. 

A’s position is that she has a right to use (unilateral) force against B; 


59 See, here, the critical remarks by Lawrence, Principles of International Law 309 (7th ed. 
by Winfield, 1929). 


6° From this it does not follow that whenever acts of mutual violence occur, there is war 
between the states concerned. Intent of the parties has a decisive bearing upon the question 
as to whether their relationship is changed from one of peace to one of war. See the text which 
follows this note. 

The intention to wage war, animus belligerandi, or the absence of such intention (as the 
case may be), must not be confused with statements which the parties may make concerning 
the nature of their relationship. How the parties themselves define their relationship, whether 
they choose to call it “war” or something else— this is no valid answer to the question of 
whether war exists between the two states. Recent international developments, paramount 
among them, the “Corfu episode” between Greece and Italy (1923), “the Manchurian inci- 

dent”’ {2932), and the Italo-Ethiopian War (1935), have caused considerable discussion 
(within and without the League of Nations) regarding the legal meaning of the terms, war, 
resort to war, acts of war, belligerency. See McNair, The Legal Meaning of War, and the Rela- 
tion of War to Reprisals, 11 Transactions of the Grotius Society 29 (1926); Wright, When 
Does War Exist? 26 Am. J. Int. L. 362 (1932); Eagleton, The Attempt to Define War, Inter- 
national Conciliation No. 291, 269 (1933); Eagleton, Acts of War, 35 Am. J. Int. L. 321 (1941); 
Oppenheim (supra, note 7) § 52a; Briggs, The Law of Nations 718 (1938), and the writings and 
documents therein referred to. And see, regarding the distinction between “war in the constitu- 
tional sense” and lesser uses of force in international relations, The President and Peace Forces: 
Letter to the New York Times by Davis and others, reprinted from the New York Times, 
November 5, 1944, in International Conciliation No. 406, 795 (1944). 

Consideration of these questions is outside the scope of our present discussions. 
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that B has no valid cause for resisting A’s action. Yet, B does resist. 
Response by force on the part of state B has, at least temporarily, 
frustrated A’s efforts to impose her will upon B through unilateral action. 
The relationship of peace between the two states is superseded by the 
relationship of war, and therewith exercise of force becomes a matter of 
mutuality. 

We may assume that A did not want war. She cannot, however, deny 
B the power to transform, by resorting to force herself, their relationship 
of peace into one of war. In anticipation of an adverse (forceful) reaction 
on B’s part A may issue a declaration of war or an ultimatum with condi- 
tional declaration of war. Even then it rests with B to decide as to whether 
there shall be war, in the full sense of a hostile relationship in which 
utmost force will be used by each party. 

The fact of the matter is that in the establishment of the relationship of 
war both parties must cooperate, each in his own way. Consensus in re- 
gard to the fact that there shall be war between the belligerent states is 
an indispensable element in the creation of the complex action by mutual 
force which we call war. 

Nation B consents to enter into the relationship of war by taking up 
arms against A. In so doing B most violently rejects the claim of nation A 
that hers is a just cause to exercise (unilateral) force against B. Nation B 
takes the position that the threatened or actual use of force on the part 
of A is wholly unjustified, and that, consequently, B, and not A, is the 
one who has a valid cause to resort to force, for the purpose of warding 
off an act of unlawful aggression. 

This is the way things appear from the point of view of a theory of war 
which conceives of war as a legal action. This theory has its roots in the 
scholastic doctrine of the just war. It is based on the distinction between 
just and unjust causes of war. 

While it is true that the doctrine of the just war loosened its hold on 
the mind of men during the nineteenth and twentieth centuries, it has 
never been wholly abandoned.® As pointed out before, the juridical ap- 
proach to war is still very much alive in present day writings on Inter- 
national Law, although the conception of war as an extraordinary remedy 
of last resort has remained somewhat obscure as concerns its legal outline 
and scope. 

It is for us here to test the possibilities, and the inherent limitations of 
the juridical approach to war. 


* This the author will try to show in greater detail in another article scheduled to appear 
in the near future. 
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From the foregoing observations it appears that a state or nation™ 
cannot make war unilaterally upon another state or nation: A cannot, 
by unilateral act, be it verbal declaration or exercise of physical force, 
subject its adversary B to the jurisdiction of “the tribunal of war.” 
A’s “right to war’ is no sufficient basis of jurisdiction. B must consent to 
be sued in the “war tribunal”: she must subject herself to its jurisdiction. 
B does so by resorting to force in response to A’s warlike action. B’s re- 
action by force may or may not be preceded by declaration of war on 
her part. 

6) Under municipal laws of procedure the parties to a lawsuit are as- 
signed definite roles, and they have to play the game accordingly. We 
speak of “plaintiff” and “defendant” respectively. 


% There is a difference, of course, between “states” and “nations.” A state may or may not 
be a nation. While every nation must have a legal status, and is, hence, a state, not every 
state has grown into the stature of nationhood. Husserl, The Political Community vs. The 
Nation, 49 Ethics 127, 142 (1939). Within the scope of our present discussions the distinc- 
tion between states and nations is immaterial. Unless otherwise indicated the two words are 
used interchangeably. 


%3 Jurisdiction based on consent is a familiar feature of early municipal laws. We easily 
forget that the notion of compulsory jurisdiction to which the individual must submit whether 
he likes it or not is a recent growth in legal history. Everywhere the judge has originated as 
an arbitrator, who derives his power to intervene in disputes between individual members of 
the community from an agreement between the parties to submit their case to his jurisdiction. 
Jurisdictional authority derived from consent of the litigants does not, at the beginning, 
include the power of final adjudication. At this early stage of procedural law the primary 
function of the court consists in supervising the formal conduct of hostilities between the 
litigants, i.e., the various acts and counteracts of which the procedure is composed. The 
court finds itself then in the position of a referee who advises the parties, upon their request, 
as to what acts to perform as the action progresses. The whole procedure is dominated by the 
aan ahs ott cat RET MET Mtoe nto te te rn ee 
part at all. 

This stage of evolution reflects an even earlier stage of development on the domestic scene, 
when disputes between individuals concerning questions of right or wrong could be settled 
in a legally recognized way without intervention of law-enforcing agencies. See, as to 
very early Germanic laws, von Schwerin, Deutsche Rechtsgeschichte 175 (2d ed. 1915). 
In the court proceedings of early days each party is fighting for his cause with a view to 
silencing his opponent’s voice of opposition—be it through the medium of formalized acts of 
violence (judicial battle), or the legal devices of oath (with or without the assistance of oath- 
helpers) or ordeal. The action is terminated and peace restored by conclusion of a final “peace 
treaty” between the litigants, a formal agreement containing solemn acts of renunciation, 
and of promise not to renew the old argument. 

This primitive.stage of procedural law can clearly be discerned in ancient Babylonian law, 
Greek law, old Teutonic laws; distinct traces appear even in Roman civil procedure of the 
classical period of Roman law. The problems involved here have been widely discussed in 
recent years. See the writings listed in Wenger, Roman Law of Civil Procedure § 19 n. 12 
(English translation by Fisk, 1940). Add Goebel, Felony and Misdemeanor (Part I) 25 et 
seq: (1937), concerning the Frankish period of German law; Beyerle, Entwicklungsproblem 
im germanischen Rechtsgang 117 et seq. (1915). 
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_No comparable fixed positions are held under International Law by 
the opposing parties in war.* 

In a lawsuit, the plaintiff is the one who takes offensive action. In extra- 
judicial actions to which states and nations are the parties we speak of 
offensive and defensive wars. The two categories of war are not easily de- 
fined. For our present purposes the distinction has only a limited value. 

Let us assume that state A is the one who takes the initiative in chang- 
ing the relationship of peace between A and B into a relationship of war. 
Stating a good cause of action, i.e., a cause of war which is recognized as 
just by the Law of Nations,® A resorts to force against B. The latter state 
resists by force. 

The ensuing war of A against B is in the nature of an offensive war. 
A uses warlike force to validate its cause of action: to silence B’s voice 
of opposition as manifested in its acts of armed resistance. Where this is 
so, the role played by A in the war may well be compared to that of the 
plaintiff, and the role played by B to that of the defendant, in an action 
pending in a national court of justice. 

But what about the case where A resorts to force against B without 
previous warning: without even alleging facts which, if true, would con- 
stitute a just cause of war? The way in which A is acting, we assume, 
makes it evident to a neutral observer that A has “no case” under Inter- 
national Law. In the comparable situation on the domestic scene the de- 
fendant would be entitled to a motion to dismiss the action. Judicial 
action in response to the defendant’s motion will be confined to con- 
sideration and final determination of the question as to whether the 
plaintiff has a cause of action in the procedural sense. 

Obviously, failure of nation A to state a just cause of war can have no 
similar effect. The issue of war cannot be narrowed down to the question 
of whether the nation (A) who takes offensive action has a procedural 
cause of action. Her opponent (B) is in no position to “demur” on the 
ground that A has failed to specify a grievance that would entitle her to 
some kind of redress. There is no international agency with whom B 
might file such a plea. As between the parties themselves, there are no 
ways to confine the contest by arms to purely procedural issues. B’s first 




































“In that respect, war shows similarity to certain early court proceedings in which the 
parties were not distinguished as plaintiff and defendant. We are referring to the type of 
action in ancient Greek law, which was called diadikasia. As to this, see Mitteis, Reichsrecht 
und Volksrecht in den Oestlichen Provinzen des Rémischen Kaiserreichs sor (1891). 


* See Topic B, Il infra, in the next installment. 
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reaction to the threat of force, or actual exercise of force on the part of A 
may be a vigorous protest. This will not prevent nation A from proceed- 
ing toward her ultimate goal, which is B’s total submission to A’s will, 

Each sovereign state or nation would seem to enjoy “free access to the 
tribunal of war.” This fact does not necessarily contradict the concept of 
war as a legal remedy. Legal remedies may be used, and have often been 
used, for unlawful purposes—nationally and internationally. It is hard 
to see how the “right” of free access to “the war tribunal” can ever be 
taken away from sovereign states, unless an International Law of the 
future abolishes the whole conception of war. 

What will happen then if nation A has recourse to force, and A cannot, 
and in fact does not, claim a just cause of war—as was true for Japan 
when it attacked the United States on December 7, 1941? Where B, the 
attacked nation, resists by taking up arms herself, there will be war. 
Our question is as to the relative positions of the two nations engaged 
in this war. 

A by acting as she does act, not caring what the Law of Nations may 
have to say about her action, characterizes herself as an aggressor. Nation 
A uses force for purely selfish reasons. We may assume that A has taken 
up arms in the expectation that B would yield to the force directed against 
her. So it happens that B does not yield, but instead she meets force by 
force. It is B’s violent reaction which forces A into the relationship of war. 
Nation B does not confine herself to denying that A has a just cause of 
action. Being the victim of unjustified aggression, B claims a cause of 
action, and the right to war, for herself.” 

In that B takes this position, B assumes the role of one who seeks relief 
from the injury he has suffered (through A’s act of aggression), by avail- 
ing himself of the remedy of war. From a procedural point of view B is 
on the offensive, and A on the defensive. Where nation A has recourse 
to unilateral force and does not assert a claim for relief to be obtained 
through the medium of force, it is for B against whom A’s act of force is 
directed to supply a cause of action for the war to follow. 

The state which takes the first offensive action in the military sense is 
not necessarily the one who takes offensive action in the legal (procedural) 





































































Tn this connection the discussion between the envoys of Athens and Melos, preceding 
Athens’ final attack upon the city of Melos in 416 B.c., is worth remembering, Thucydides 
V, 85 et seq.; The Loeb Classical Library, Thucydides III, English translation by Smith, 157 
(1931). The cynical attitude taken by the Athenian envoys is on all fours with the a 
doctrine that by “the law of nature” might is right. To this, see Plato, Gorgias, 483, 488, The 
Loeb Classical Library, Plato V, English translation by Lamb, 382, 398 (1932); Plato, The Re- 
public 357 et seq., id., English translation by Shorey, 108 (1937). 
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sense. Where the facts are as stated above, A holds the position of a de- 
fendant in the relationship of war between the two belligerent states. If, on 
the other hand, A starts an offensive war for the purpose of righting an 
antecedent wrong, and the war thus undertaken may be classified by 
International Law as a just war—as it will be, in certain conditions, under 
the classical doctrine of the just war—then nation A may be said to hold 
the position of a “plaintiff” in the subsequent contest by arms. War is a 
bilateral transaction also in the sense that the relative positions of the 
parties may be reversed according to the particular circumstances of 
the case. 

2. Can it be that a state has a cause of action against another state, but 
has no right of action, i.e., no right to war? The answer is in the affirma- 
tive. 

If state A is not an international person, it lacks the capacity to be a 
party to the relationship of war in the international sense. The right to 
wage war (jus bellandi) is reserved to independent states recognized as 
such by the international community.” 

Take here the case of the several states of the United States. By be- 
coming members of the Union and adopting the federal Constitution, 
they have abandoned their status as international persons. Yet the indi- 
vidual states are still regarded as “sovereign within their respective 
boundaries, save that portion of power which they have granted to the 
federal government.’ 

In a dispute between two states of the United States concerning title 
to a certain territory, it may well be that one party has a valid cause of 
action under International Law. But since neither party has the inter- 
national right of action, no final settlement of their controversy may be 
reached through mutual recourse to force. So far as member-states of the 
United States are concerned, the right to war (jus ad bellum) has been 
superseded by the right of action in the Supreme Court of the United 


% The great Spanish theologian Franciscus de Victoria (1480-1546) tells us that under the 
Law of Nations (jus gentiwm) every perfect state (perfecta respublica), and only the perfect 
state, has the right to declare and to make war. Victoria, De Jure Belli Nos. 5, 7, 8; see Hus- 
serl, Global War and the Law of Nations, 30 Va, L. Rev. 543, 579 (1944). The Relectio de 
Jure Belli is the second Relectio of Victoria’s De Indis et de Jure Belli Relectiones. Victoria, 
who has rightly been called the founder of the modern Law of Nations, wrote these lectures 
in 1532. They were not published, however, until 1557, eleven years after the death of the au- 
thor. A revised text of Victoria’s Relectiones (ed. by H. F. Wright) has been reprinted in Clas- 
sics of International Law (1917); see id. English translation by Bate, at 168. 


Rhode Island v. Massachusetts, 12 Pet. (U.S.) 657, 720, 9 L. Ed. 1233, 1259 (1838). See 
Scott, Judicial Settlement of Controversies between States of the American Union: An An- 
alysis of Cases decided in the Supreme Court of the United States 118, 132 (1919). 
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States.** In lieu of the remedy of war which is no longer available to them, 
the states have been granted the right to legal redress in judicial proceed- 
ings; their disputes have become justiciable in the sense of being subject 
to judicial determination.’° 

Similar, though by no means identical, situations may arise among 
independent states and nations. Being international persons they do not 
lack capacity to make war. Yet, by virtue of a binding international agree- 
ment between two or more states, the exercise of the right to war may be 
restricted;” it may even be wholly relinquished so far as the relations 
of the contracting parties are concerned.” 

Thus nation A and nation B may enter into a treaty (or become parties 
to a multilateral international convention), under the terms of which 
certain types of disputes, as they may arise between them, shall be sub- 
ject to arbitration, or judicial settlement, as the case may be.”* The 


* Missouri v. Illinois, 180 U.S. 208, 241, 21 Sup. Ct. 331, 344, 45 L. Ed. 497, 512 (1901); 
Virginia v. West Virginia, 246 U.S. 565, 509, 38 Sup. Ct. 400, 404, 405, 62 L. Ed. 883, 890 
(1918); North Dakota v. Minnesota, 263 U.S. 365, 372, 373, 44 Sup. Ct. 138, 139, 68 L. Ed. 
342, 345 (1923). In controversies between two or more states the Supreme Court of the United 
States has original jurisdiction. Fed. Constitution, Art. ITI, § 2. To this see Rottschaefer, 
American Constitutional Law §§ 105, 221 (1939). 


7 As Mr. Justice Baldwin, supra, note 68, p. 737, 1265, puts it, “they [the states] sur- 
rendered to Congress, and its appointed Court, the right and power of settling their mutual 
controversies; thus making them judicial questions . . . .”; and again at 738, 1266, “political 
equity, to be adjudged by the parties themselves” has given way to “judicial equity, ad- 
ministered by the courts of justice.” Cf. p. 725, 1261. 


™ Thus states may agree that they will not resort to war while proceedings of conciliation, 
as provided by treaty, are pending. See e.g., Art. I of the Treaty of Conciliation between the 
United States and Germany, signed May 5, 1928 (U.S. Treaty Series No. 775); Treaty of 
Conciliation between the United States and Poland, signed August 16, 1928 (U.S. Treaty 
Series No. 806). As regards the many conciliation treaties providing for a “cooling-off” pe- 
riod, Bryan treaties and Kellogg conciliation treaties, see 1929 Proceedings of the Am. So- 
ciety of Int. Law 144 et seq. (Professor Hyde and others). 


72 See, here, the Argentine Anti-War Treaty of Non-Aggression and Conciliation, signed 
at Rio de Janeiro, October 10, 1933 (U.S. Treaty Series No. 906); Inter-American Juridical 
Committee, Reaffirmation of Fundamental Principles of International Law (June 2, 1942), 
37 Am. J. Int. L., Official Documents 21, sub V (1943), and the international conventions 
therein referred to; also 5 Hackworth, Digest of International Law 462 (1943). 

The General Treaty for the Renunciation of War (“Pact of Paris” or “Kellogg Pact”), 
signed at Paris, August 27, 1928, in spite of the exaggerated interpretations that have been 
given to this document, has certainly not abolished the institution of war for the signatories 
of the pact (virtually all states and nations). 2 Oppenheim, International Law § 52 j (6th ed. 
by Lauterpacht, 1940), where further references can be found. In view of what has hap- 
pened since on the international scene it would seem that the Pact of Paris has had in fact no 
effect upon the legal position of war. 


73 In this connection we may mention the Hague Convention (I) for the Pacific Settlement 
of International Disputes (1907) Part IV; Art. 12 of the Covenant of the League of Nations; 
the General Treaty of Inter-American Arbitration, signed at Washington, January 5, 1929 
(U.S. Treaty Series No. 886) Art. I, in which the parties agree to “submit to arbitration all 
differences of an international character which have arisen or may arise between them by 
virtue of a claim of right . . . . and which are juridical in their nature by reason of being sus- 
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causes of action of each party are protected then by the legal remedies 
provided in the particular treaty rather than by the remedy of war. 
To that extent, the jurisdiction of “the tribunal of war” has been super- 
seded by the jurisdiction of the tribunal of justice agreed upon by the 
contracting powers. 

It should be noted, however, that the right to war has not been taken 
away from A and B by any act of superior authority. The parties them- 
selves, by mutual consent, have restricted the right to make war upon one 
another. This being so, the limitations placed upon the exercise of force 
on the part of A against B, and B against A, can be removed again, if 
and when the parties so decide. 

Under modern arbitration acts individuals may, by entering into an 
agreement to arbitrate certain disputes, deprive the courts of their orig- 
inal jurisdiction in the matter; the arbitration agreement may be specifi- 
cally enforced by appropriate judicial action.” 

In the international field, arbitration agreements can have no such 
or similar effect. If, in violation of its obligations to arbitrate the particu- 
lar dispute, nation A resorts to armed force against nation B, and the 
latter responds by force, there will be war. To be sure, B can refuse to 
enter into the relationship of war with A. But B must take then the 
serious consequences which threaten the state which, without offering 
resistance, submits to the acts of utmost force directed against it by 
another state. If, on the other hand, B decides to resist, and does resist, 
A’s attack, B’s hostile reaction must be construed as consent on its part 
that the dispute between the two states shall be settled through war. 

The creation of a state of war between A and B restores the juris- 
diction of the “war tribunal” to its original scope prior to the arbitra- 
tion agreement. At the same time, the state which seeks to validate its 
cause of action in this war regains its right of action by force upon the 
particular cause. 

[To be concluded] 


ceptible of decision by the application of principles of law’; Treaty between the United States 
and France, signed February 6, 1928 (U.S. Treaty Series No. 785) Art. 2; Treaty of Arbitra- 
tion between the United States and Poland, signed August 16, 1928 (U.S. Treaty Series 
No. 805); and similar arbitration treaties. For detailed information consult Habicht, Post-War 
Treaties for the Pacific Settlement of International Disputes (1931). And see Fenwick, Co- 
ordination of Inter-American Peace Agreements, 38 Am. J. Int. L. 4 (1944). 


% Gilbert v. Burnstine, 255 N.Y. 348, 174 N.E. 706 (1931); see Mulcahy v. Whitehill, 
48 F. Supp. 917 (1943); Frey and Horgan Corp. v. Superior Court, 5 Cal. 2d 401, 55 P. 2d 
203 (1936); cf. The Anaconda v. American Sugar Refining Co., 322 U.S. 42, 64 Sup. Ct. 863, 
88 L. Ed. 822 (1944), concerning United States Arbitration Act, §§ 4, 8 (1925), 9 U.S.C.A. §§ 4, 
8. A comprehensive note on Arbitration Legislation in England and in this country is to be 
found in 1 Chafee and Simpson, Cases on Equity 552 (1934). 





THE SUPREME COURT AND THE NEW DEAL— 
AN ANSWER TO TEXAS 
Kennets C. Szars* 


’ T ITS 1944 meeting the State Bar Association of Texas, after a very 
heated debate on the subject, adopted the following resolu- 
tion * 

Resolved by the State Bar of Texas: 

1. That the Supreme Court of the United States is losing, if it has not already lost, 
the high esteem in which it has been held by the people, an esteem created by their 
belief that it had always remained free of political, personal and unworthy motives 
and had interpreted and declared the law as it is written, according to tradition and 
precedent, and agreeable to the provisions of the Constitution and the Bill of Rights. 

2. Lately it has repeatedly overruled decisions, precedents and landmarks of the 
law, of long standing, without assigning any valid reason therefor, dismissing the 
question with a wave of the hand, and contenting itself with the assertion that these 
precedents have been eroded by the processes of the years; or basing its decision on 
casuistry and sophistry rather than logic. An example of this is found in decisions 
of the Court by which jurisdiction is held under the Interstate Commerce Clause of 
the Constitution. 

3. We do not believe that any person who at all values the judicial process or dis- 
tinguishes its method and philosophy from those of the political and legislative process 
would abandon or substantially impair the rule of stare decisis. Unless the assumption 
is substantially true that cases will be disposed of by application of known principles 
and previously disclosed courses of reasoning, our common law process would become 
the most intolerable kind of ex post facto judicial law-making. 

4. By plainly disregarding these principles and these processes, and by its vacilla- 
tions and uncertainties, and the inconsistencies of its decisions, it has rendered it 
impossible for the practicing lawyer to advise his client as to what the law is today, 
or even to offer a guess as to what it will be tomorrow. And by this conduct and by 
controversies within its own personnel, it has subjected itself to the suspicion, widely 
held, that it speaks, or undertakes to speak, in the voice of the appointing power, 
rather than the voice of the law, as witness the following from a writer, well known and 
widely read: 

Mr. Roosevelt’s appointees to the Supreme Court have just ruled that all 
insurance is under federal control. To do so they have reversed previous decisions 
that had stood for a hundred years. 

And this from the Houston Post, widely circulated and respected throughout the 
country: 


* Professor of Law, University of Chicago. The substance of this article was originally given 
at an address delivered before the Lawyers Association of Kansas City, November 15, 1944. 


* The resolution is quoted from the American Bar Association Journal of August, 1944, 
at p. 484. 
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When the United States Supreme Court doffs its black robes Monday, and 
leaves on a vacation, it will go with less popular admiration and respect than any 
previous Supreme Court has enjoyed within the memory of living men. 

In this body of jurists the majesty and the dignity and the prestige of the na- 
tion’s highest tribunal has hit an all-time low. ° 
Such expressions are confined to no section of the country; they are general, and 

they represent a general sentiment. They show that the Court as an institution has 
suffered a serious injury at the hands of a majority of its members as presently con- 
stituted, and the protests of those members not concurring present an arraignment as 
strong as those quoted above, and scarcely less restrained. 

5. The American Bar cannot ignore these conditions, or the causes which produce 
them, without failing in their own observations, as lawyers. It is their duty, frankly and 
courageously, to call them to the attention of the Court, and to demand a return to 
the application of known principles and previously disclosed courses of reasoning, so 
that the country may be delivered from the most intolerable kind of ex post facto 
judicial law-making. To that end we direct that a copy of this resolution be for- 
warded to the Clerk of the Supreme Court, with request that it be called to the atten- 
tion of the Chief Justice. 


Surely there is one thing about which all of us can agree. The resolution 
thus read is highly uncomplimentary, not to say insulting. Accordingly, 
it is appropriate to examine the record.” 

The writer has made an examination of Volumes 55 to 64 inclusive of 
the Supreme Court Reporter. He turned to the index in each volume and 
examined all of the material listed under the title “constitutional law.” 
He then referred to the opinions cited in this digest. Briefs were made of 
all the cases which seemed to him to be of any importance for the pur- 
pose of examining the accuracy of the resolution. Naturally, this required 
an element of judgment because those cases were discarded that seemed 
to him to be of no importance for this discussion. The reader will agree, 
it is believed, that there are many decisions in constitutional law which 
are not significant. There are others which are significant but which failed 
to bring forth a division in the court. For example, the decision in Conti- 
nental Illinois National Bank v. Chicago Rock Island Railway Co. is an 
important one. It sustained the constitutionality of a statute extending 
the law of bankruptcy to railway companies. But the Court was unani- 
mous, and the opinion seems only to be another milestone in the process 
of extending the concept of bankruptcy. 

There were nine cases of great importance for our present purpose in 
Volume 55 of the Supreme Court Reporter. In every one of these nine cases 
the Court was sharply divided. The division followed a very uniform pat- 


* No attempt was made to examine other than constitutional decisions. Therefore, reversals 
of, say, admiralty and patent decisions are not considered here. 
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tern. The four so-called conservatives, Justices McReynolds, Van Devan- 
ter, Sutherland and Butler, were always agreed in these cases. Likewise, 
the three so-called liberals, Justices Brandeis, Stone and Cardozo were 
agreed. Justices Hughes and Roberts were in the middle. The decisions pri- 
marily depended upon them. If one of them joined with the conservatives, 
that group had a majority. It was necessary for both of them to join with 
the liberals in order for the liberal group to be in the majority. Thus it was 
that the legislation which invalidated the gold clause was sustained in 
three cases.’ On the contrary, the Railroad Retirement Act was held to 
violate the commerce clause and the due process clause because Mr. Jus- 
tice Roberts joined with the conservatives even though Mr. Chief Justice 
Hughes joined with the liberals.‘ By the same division, it was decided that 
a federal court, requiring a defendant to agree to an increase in the amount 
of a verdict rendered in a personal injury action, as a condition to refusing 
the plaintiff’s motion for a new trial, violated the Seventh Amendment, 
even though for more than one hundred years the federal courts had au- 
thorized the reverse action to be taken, viz., a remittitur of excessive dam- 
ages.’ Roberts and Hughes joined with the conservatives in holding that a 
Kentucky statute violated the Fourteenth Amendment by imposing a 
graduated gross sales tax on retail merchants.* But Hughes and Roberts by 
joining with the liberals sustained a West Virginia statute which imposed 
a license tax on chain stores, graduated according to the number of stores 
operated by the same management.’ 

In conclusion, then, the Court sitting during the October term of 1934 
without any appointee of President Roosevelt, was a sharply divided 
court on most close constitutional questions. As far as I am aware the 
division of the Court at this time was the tightest and most predictable 
division in the history of the Court. 

The decisions rendered during the October, 1935, term of the Court as 
found in 56 Supreme Court Reporter also conformed to the pattern which 
has just been set forth. There were ten of these cases. The most important 
were United States v. Butler,* invalidating the Agricultural Adjustment 


3 Norman v. Baltimore & O.R. Co., 294 U.S. 240, 55 S.Ct. 407 (1935); Nortz v. United 
States, 294 U.S. 317, 55 S.Ct. 428 (1935); Perry v. United States, 294 U.S. 330, 55 S.Ct. 432 
(1935). 


4 Railroad Retirement Board v. Alton R. Co., 295 U.S. 330, 55 S.Ct. 758 (1935). 
§ Dimick v. Schiedt, 293 U.S. 474, 55 S.Ct. 296 (1935). 

6 Stewart Dry Goods Co. v. Lewis, 294 U.S. 550, 55 S.Ct. 525 (1935). 

7 Fox v. Standard Oil Co. of New Jersey, 294 U.S. 87, 55 S.Ct. 333 (1935). 

® 297 U.S. 1, 56 S.Ct. 312 (1936). 
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Act, Carter v. Carter Coal Co.,° invalidating the Bituminous Coal Con- 
servation Act, Morehead v. New York,” invalidating the New York Mini- 
mum Wage Law for women and minors, and Colgate v. Harvey" invalidat- 
ing one provision of a Vermont taxing statute because it violated the 
equal protection clause and also, marvelous to say, the privileges and im- 
munities clause in section 1 of the Fourteenth Amendment. 

Likewise the decisions rendered by the Court during the October, 1936, 
term in general conformed to the pattern. However, there was a vast dif- 
ference in the results. The pattern remained the same, but Justices Hughes 
and Roberts in several important cases joined with the liberal wing. Thus 
the decisions rendered during this term were outstanding in sustaining 
several important acts passed during the New Deal administration. What 
had happened to cause Hughes and Roberts, and particularly Roberts, ap- 
parently to change their general attitude? Readers are probably familiar 
with the only answer that, to the writer’s knowledge, has been given to 
this question. It was Roosevelt’s overwhelming victory in 1936. 

Despite the very close division of the Court, as manifested in seventeen 
cases, it sustained, among other statutes, the Alabama Unemployment 
Compensation Act,” after there had been an equal division of the Court 
over the New York Unemployment Insurance Law." At that time Mr. 
Justice Stone was absent, as he was during a considerable portion of the 
term. The divided Court also sustained title IX of the National Social Se- 
curity Act, providing for unemployment compensation, the National 
Labor Relations Act in four cases,"’ the Virginia Milk Commission Act,’® 
the Washington Minimum Wage Law"? for women and minors, and the 
Wisconsin Labor Code, legalizing peaceful picketing and patrolling."* 

9298 U.S. 238, 56 S.Ct. 855 (1936). Ashton v. Cameron County Water Improvement 


District, 298 U.S. 513, 56 S.Ct. 892 (1936) held the first Municipal Corporation Bankruptcy 
Act invalid, five to four. 


1° 298 U.S. 587, 56 S.Ct. 918 (1936). 11 296 U.S. 404, 56 S.Ct. 252 (1935). 
*? Carmichael v. Southern Coal & Coke Co., 301 U.S. 495, 57 S.Ct. 868 (1937). 

"3 W. H. H. Chamberlin, Inc. v. Andrews, 299 U.S. 515, 57 S.Ct. 122 (1936). 

14 Chas. C. Stewart Machine Co. v. Davis, 301 U.S. 548, 57 S.Ct. 883 (1937). 


*S National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U.S. 1, 57 S.Ct. 615 
(1937); National Labor Relations Board v. Fruehauf Trailer Co., 301 U.S. 49, 57 S.Ct. 642 
(1937); National Labor Relations Board v. Friedman-Harry Marks Clothing Co., 301 U.S. 58, 
57 S.Ct. 645 (1937); Associated Press v. National Labor Relations Board, 301 U.S. 103, 57 
S.Ct. 650 (1937). 


‘6 Highland Farms Dairy v. Agnew, 300 U.S. 608, 57 S.Ct. 549 (1937). 


"7 West Coast Hotel Co. v. Parrish, 300 U.S. 379, 57 S.Ct. 578 (1937). See Helvering v. 
Griffiths, 318 U.S. 371, 63 S.Ct. 636, 652, note 52 (1943). 


*§ Senn v. Tile Layers Protective Union, Local No. 5, 301 U.S. 468, 57 S.Ct. 857 (1937). 
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In sustaining the Social Security Act the majority made an attempt to 
reconcile its decision with the decision of the majority that invalidated the 
Agricultural Adjustment Act. The attempt, it is submitted, was not a 
successful one, although the two cases were not identical. In sustaining 
the National Labor Relations Act the majority attempted to distinguish 
the decision of a unanimous Court in the Schechter case, which invalidated 
the NIRA, and the decision of a sharply divided Court on the Bituminous 
Coal Conservation Act. This attempted reconciliation does not appear 
successful. In any event, the minority in the NLRA cases relied upon the 
Schechter and Carter cases and stated: “Six District Courts, on the author- 
ity of Schechter’s and Carter’s Cases have held that the Board has no au- 
thority to regulate relations between employers and employees engaged 
in local production. No decision or judicial opinion to the contrary has 
been cited, and we find none.” The minority opinion also set out the three 
opinions of the three circuit courts of appeal which had held the National 
Labor Relations Act unconstitutional. All of them were very brief opin- 
ions and one was a per curiam opinion. All of them cited and relied on the 
Carter case. There were able judges who participated in the decision of 
these cases, including two who have been regarded as liberal, viz., Judges 
Hutchinson and A. N. Hand. Thus it seems clear that the Carter decision 
as to the scope of the commerce clause was overruled, even though the 
majority failed to admit as much. 

In the minimum wage case the Court sustained the Washington Mini- 
mum Wage Act, even though the Court in the preceding term had invali- 
dated the New York Minimum Wage Act. The Court expressly overruled 
the Adkins case, and it should have expressly overruled the Morehead 
case. If the Washington Minimum Wage Act was constitutional, the New 
York statute was also constitutional, because the New York statute, as 
it was written, was more tender of the employers than was the Washington 
statute. The minority of the Court dissented at length and relied upon 
both the Adkins and the Morehead cases. 

In Herndon v. Lowry" a Georgia statute penalizing the offense of at- 
tempting to incite insurrection was held to be unconstitutional as applied 
to the particular circumstances. It is doubtful whether the desicion can be 
satisfactorily reconciled with Gitlow v. New York, decided in 1925, even 
though the majority of the Court attempted to differentiate the Gitlow 
case. 

In Senn v. Tile Layers Protective Union*® the majority of the Court dif- 
ferentiated Truax v. Corrigan, which had long been offensive to organized 


*9 Herndon v. Lowry, 301 U.S. 242, 57 S.Ct. 732 (1937). * Supra, note 18. 
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. labor. And the minority relied upon Truax v. Corrigan, decided in 1921, as 
its main authority. Thus we observe a very significant shift in the Court, 
due largely to the voting of Mr. Justice Roberts and to a lesser extent that 
of Mr. Chief Justice Hughes. And it is to‘be remembered that no Roose- 
velt appointee was yet on the Supreme Court of the United States. 

A few cases present a small amount of unsatisfactory evidence of a 
break-up in the conservative group, which had long consisted of Justices 
Van Devanter, McReynolds, Sutherland, and Butler. For example, in 
United States v. Wood™ the majority included Van Devanter, Hughes, 
Roberts, Brandeis and Cardozo, with Stone taking no part in the decision. 
They sustained an act of Congress making employees and pensioners of 
the federal government and of the District of Columbia eligible for jury 
service in the district. In order to do so, however, the Court had to over- 
rule in effect the Crawford case, decided in 1908. 

In one of the social security cases, Helvering v. Davis,” titles II and 
VIII of the Social Security Act providing for federal old age benefits were 
sustained by the Court with only Justices McReynolds and Butler dis- 
senting. In two other cases Van Devanter and Sutherland joined with the 
majority, thus parting company with their old companions, McReynolds 
and Butler. In two other cases McReynolds alone dissented. 

Time brought its changes. Mr. Justice Van Devanter retired from the 
Court on June 2, 1937. Mr. Justice Black succeeded him, having been ap- 
pointed on August 17, 1937. Mr. Justice Sutherland retired from the Court 
on January 18, 1938, and he was succeeded by Mr. Justice Reed who was 
appointed January 25, 1938. Thus the October term of 1937 started with 
one new justice and another was added in the middle of the term. 

This left only Mr. Justice McReynolds and Mr. Justice Butler of the 
ultra-conservative group. In ten cases these two dissented from the judg- 
ment of the Court.* The most striking of these cases was Erie Railroad 
Co. v. Tompkins.4 This decision overruled the famous case of Swift v. 
Tyson, which had been decided in 1842 and had been followed, and even 
expanded, since that time. Thus Swift v. Tyson was overruled after it had 
been the law for ninety-six years. All of the Court concurred in the opinion 


** 299 U.S. 123, 57 S.Ct. 177 (1936). 
™ 301 U.S. 619, 672, 57 S.Ct. 904 (1937). 


*3In two other cases McReynolds, Sutherland (before he retired), Butler, and Roberts 
dissented, James v. Dravo Contracting Co., 302 U.S. 134, 58 S.Ct. 208 (1937), and Silas Mason 
Co. v. Tax Commission, 302 U.S. 186, 58 S.Ct. 233 (1937). In one of the ten cases Sutherland 
joined with McReynolds and Butler. 


4 304 U.S. 64, 58 S.Ct. 817 (1938). 
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written by Mr. Justice Brandeis except Justices Butler and McReynolds 
and except Mr. Justice Reed, who concurred in the conclusion of the ma- 
jority on the basis of statutory construction. But he objected to stating 
that the course of judicial construction by the Supreme Court had been 
unconstitutional. It should be added that Justice Cardoza took no part in 
the decision. The significant thing about the division in the Erie Railroad 
case is that only one appointee of President Roosevelt, viz., Mr. Justice 
Black, was responsible for the sweeping opinion which held that the doc- 
trine of Swift v. Tyson was unconstitutional. 

Another significant case was United States v. Bekins,** which sustained 
the constitutionality of the Municipal Corporation Bankruptcy Act. 
Again Justices McReynolds and Butler dissented, and Justice Cardozo 
took no part. The Ashton case, which had decided that the first Municipal 
Corporation Bankruptcy Act was unconstitutional, was not overruled. 
Apparently the majority meant to differentiate the Ashton case on the 
basis of the report of the House Committee on Judiciary. In dissenting, 
Justices McReynolds and Butler stated that the Ashton case was con- 
trolling, and I believe that it is fair to say that it is generally regarded that 
the A shton case was in effect overruled.” Again it is to be remembered that 
only two Roosevelt appointees were active in this decision. 

Another significant case was Railroad Commission v. Pacific Gas and 
Electric Co.” The decree of the district court in this case had been af- 
firmed on June 1, 1937, by an equally divided Court, with Mr. Justice 
Sutherland taking no part. Upon reargument, however, the decree was 
reversed on January 3, 1938. This was effected through the action of Jus- 
tices Hughes, Brandeis, Roberts, Stone, Cardozo, and Black. Sutherland 
took no part, but Butler and McReynolds dissented. Their dissenting 
opinion stated: 

I cannot refrain from protesting against the Court’s refusal to deal with the case 
disclosed by the record and reasonably to adhere to principles that have been settled. 
Our decisions ought to be sufficiently definite and permanent to enable counsel use- 
fully to advise clients. Generally speaking, at least, our decisions of yesterday ought 
to be the law of today.” 

95 304 U.S. 27, 58 S.Ct. 811 (1938). 


26 See note 9, supra. See a comment by Jackson in Helvering v. Griffiths, 318 U.S. 371, 63 
S.Ct. 636, 651, note 51 (1943). 


27 302 U.S. 388, 58 S.Ct. 334 (1938). 


** In Helvering v. Mountain Producers Corp., 303 U.S. 376, 58 S.Ct. 623 (1938) Hughes, 
Brandeis, Stone, Roberts, and Black joined in expressly overruling Gillespie v. Oklahoma, 257 
U.S. sor, 42 S.Ct. 171 (1922) and Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 52 S.Ct. 
443 (1932). Butler and McReynolds dissented, saying that “no real reason for so sweeping a 
change of construction” had been stated and that “it threatens many business arrangements.” 





THE SUPREME COURT AND THE NEW DEAL 147 


Be it remembered that this was a protest against the action of six justices, 
only one of whom had been appointed by President Roosevelt. 

In three cases in the 1937 term Mr. Justice McReynolds alone dissent- 
ed, and in one of them he objected to the decision that the Public Utility 
Holding Company Act, providing for the registration of holding compa- 
nies with extensive operations in interstate commerce, was constitution- 
al.*? In one case Mr. Justice Butler alone dissented.*° 

The October, 1937, term revealed in the person of Mr. Justice Black a 
justice who was, it seems fair to say, considerably left of the judicial cen- 
ter. He alone dissented in three cases, the most striking of which was Con- 
necticut General Life Insurance Co. v. Johnson.” In his dissenting opinion 
he advocated the view that the word “person” in the Fourteenth Amend- 
ment does not include corporations. He quoted from the opinion of Jus- 
tices Stone and Cardozo in the St. Joseph Stock Yards case that the doc- 
trine of stare decisis has only a limited application in the field of constitu- 
tional law. He also quoted from the dissenting opinion of Mr. Justice 
Brandeis in the Burnet case that the Supreme Court has many times 
changed its interpretations of the Constitution, when the conclusion was 
reached that an improper construction had been adopted. 

Mr. Justice Cardozo died during the summer of 1938. Mr. Justice 
Frankfurter was appointed to succeed him on January 17, 1939. Mr. Jus- 
tice Brandeis retired February 2, 1939. Mr. Justice Douglas was appointed 
as his successor on April 4, 1939. Justices Butler and McReynolds were 
the only two left of the original conservative group. In ten cases they 
alone dissented. One of the most important was Graves v. New York,* 
which held that a New York nondiscriminatory income tax laid upon the 
salary of an employee of the Home Owners Loan Corporation was valid. 
The doctrine of implied immunity from taxation upon governmental 
agencies and agents had been buffeted about by the Supreme Court for 
some years. In order to arrive at the result in New York v. Graves the ma- 
jority overruled Collector v. Day and Rogers v. Graves. In a separate con- 
curring opinion Mr. Justice Frankfurter stated that he assumed that 
Dobbins v. Commissioners and its offspring were also overruled. Justices 

2° United States v. Carolene Products Co., 304 U.S. 144, 58 S.Ct. 778 (1938); J. D. Adams 


Mfg. Co. v. Storen, 304 U.S. 307, 58 S.Ct. 913 (1938); Electric Bond & Share Co. v. Securities 
and Exchange Com’n, 303 U.S. 419, 58 S.Ct. 678 (1938). 


3° Palko v. State of Connecticut, 302 U.S. 319, 58 S.Ct. 149 (1937). 
3* 303 U.S. 77, 58 S.Ct. 436 (1938). 


3 306 U.S. 466, 59 S.Ct. 595 (1939). In O’Malley v. Woodrough 307 U.S. 277, 59 S.Ct. 838 
(1939), Miles v. Graham was expressly overruled. Evans v. Gore was overruled in effect. Butler 
dissented. McReynolds took no part. 
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Butler and McReynolds in dissenting stated that all of these cases and 
also the Brush case had been overruled. It was in his concurring opinion 
that Mr. Justice Frankfurter made a statement which became an irritant 
to many persons. It was: “But the old tradition [i.e., rendering individual 
opinions] still has relevance when an important shift in constitutional doc- 
trine is announced after a reconstruction in the membership of the Court.” 

In Coleman v. Miller** and in Chandler v. Wise** the question was 
whether the Child Labor Amendment of 1926 had been ratified by Kansas 
and Kentucky. In both cases Justices McReynolds and Butler dissented 
because of the decision in Dillon v. Gloss. The other members of the Court 
either limited Dillon v. Gloss to its particular facts or desired to overrule 
the dicta in that case. 

In Currin v. Wallace*s the Tobacco Inspection Act of 1935 was held to 
be valid, McReynolds and Butler dissenting. This was the case forerunner 
of the more important case of Mulford v. Smith, which held valid the 
Agricultural Adjustment Act of 1938, providing for the establishment and 
apportionment of marketing quotas for tobacco and penalizing tobacco 
auction warehousemen for exceeding the quotas. Mr. Justice Roberts 
wrote the majority opinion in this case, but he did not mention his much 
criticized opinion in United States v. Butler, which. had invalidated the 
first Agricultural Adjustment Act. The act of 1938 was upheld as a regula- 
tion of commerce, I believe that it is generally considered that Mulford v. 
Smith effectively removed United States v. Butler from the category of 
controlling cases. Surely Congress can do as much through taxation in the 
way of regulating agricultural production as it can by the commerce 
clause. 

In Consolidated Edison Co. v. National Labor Relations Board?’ the 
Court held that the board had jurisdiction over the Edison Company. 
This was a sympathetic interpretation of the National Labor Relations 
Act. Justices Butler and McReynolds dissented on this point and said 
that the case was not distinguishable from the Schechter (sick chicken) 
case or from the Carter case which invalidated the Bituminous Coal Con- 
servation Act. Rather sarcastically, it would seem, the dissenting opinion 
contained this statement: “Asseveration of need to uphold our dual form 
of government and the safeguards set for the protection of the States and 
the liberties of the people against unauthorized exertion of federal power, 
does not assure adherence to, or conceal failure to discharge, duty to sup- 


33 307 U.S. 433, 59 S.Ct. 972 (1939). 
34 307 U.S. 474, 59 S.Ct. 992 (1939). 3% 307 U.S. 38, 59 S.Ct. 648 (1939). 
38 306 U.S. 1, 59 S.Ct. 379 (1939). 37 305 U.S. 197, 59 S.Ct. 206 (1938). 
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port the Constitution.” It will be well to keep this utterance concerning 
the liberties of the people in mind as we consider the next two cases and 
also other cases which have since been decided. 

In Hague v. Committee for Industrial Organization® the Court was much 
divided, but all of those sitting in the case except McReynolds and Butler 
favored a decision that strongly supported the privilege of persons to dis- 
cuss the National Labor Relations Act and by fair inference to make rea- 
sonable use of streets and public places in municipalities for the purpose of 
making speeches and otherwise to disseminate information. The earlier 
case of Davis v. Massachusetts® was not overruled, but at least it seems 
fair to say that it was restricted very narrowly to its particular facts. In- 
deed, Mr. Justice Butler dissented because of this decision. Mr. Justice 
McReynolds dissented more broadly because the district court should not 
have interfered with the essential right of the municipality to control its 
own parks and streets. 


Missouri v. Canada*® held that Missouri, as long as it afforded legal 
education to white residents, was bound to furnish to resident Negroes 
substantially equal facilities within the state. Again McReynolds and 
Butler dissented, relying upon the idea that separate schools are a safe- 
guard against the damnification of both races. I believe I am conservative 
in making the statement that this theory is a highly disputed one. In any 


event, the Canada case is another example of the modern attitude of the 
Supreme Court to be more and more critical of racial discrimination. 

In Driscoll v. Edison Light and Power Co.“ the Court was unanimous 
concerning a rate order, but Justices Frankfurter and Black, while con- 
curring, protested that “the court’s opinion appears to give new vitality 
needlessly to the mischievous formula for fixing utility rates in Smyth v. 

” This condemnation of the formula as a useless one should be 
remembered when we consider future decisions. 

The decisions rendered during the October, 1938, term of the Supreme 
Court afford a slight amount of evidence that the Supreme Court, as re- 
constituted, was moving too far to the judicial left for Mr. Justice Roberts 
and to a lesser extent for Mr. Chief Justice Hughes. In United States v. 
Rock Royal Co-op Inc.,“ the Agricultural Marketing Agreement Act was 
held not to be unconstitutional for delegating too much legislative power 
to the Secretary of Agriculture. In the main opinion the Schechter (sick 
chicken) case was differentiated. There is some opinion that the Rock 


§ 307 U.S. 496, 59 S.Ct. 954 (1939). 


39 167 U.S. 43, 17 S.Ct. 731 (1897). 4# 307 U.S. 104, 59 S.Ct. 715 (1939). 
# 305 U.S. 337, s9 S.Ct. 232 (1938). # 307 U.S. 533, 59 S.Ct. 993 (1939). 
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Royal case in effect overruled the Schechter and the Ryan (hot oil) cases 
with reference to the delegation of legislative power. It is submitted that 
it does not go quite that far, but it should be stated that in view of the 
main opinion in the Rock Royal case there appears to be no appreciable 
handicap on Congress, whenever it wishes to delegate legislative power. 
Apparently, this is primarily a matter of legislative draftsmanship, and it 
will be a careless job of draftsmanship that will cause the Supreme Court to 
invalidate an act because of delegation. In the Rock Royal case McRey- 
nolds and Butler dissented, but of more importance is the fact that Mr. 
Justice Roberts dissented because the order of the Secretary violated due 
process, and Mr. Chief Justice Hughes joined in Mr. Justice Roberts’ 
opinion “on the ground stated.” 

In H. P. Hood & Sons v. United States,** a companion case under the 
same act, Mr. Chief Justice Hughes joined with the majority in upholding 
the act. Justices Roberts, McReynolds, and Butler dissented because of 
an unconstitutional delegation of legislative power, and relied upon the hot 
oil and the sick chicken cases. 

In one other case Butler, Hughes, McReynolds, and Roberts dissented, 
and in two other cases Roberts, McReynolds, and Butler dissented. 

It was the October term of 1939 that eventually resulted in a majority 
of the members of the Supreme Court being the appointees of President 
Roosevelt. Mr. Justice Butler died November 16, 1939, and therefore he 
participated very little in the activity of the Court during the term. Mr. 
Justice Murphy was appointed as his successor on January 18, 1940. Only 
Mr. Justice McReynolds of the ultra-conservative group was left. The 
fact that he was alone did not deter him in the least from adhering to his 
beliefs. In ten cases he alone dissented from the decision of the Court. One 
of these cases combined four distinct appeals. In four additional cases 
McReynolds joined with Roberts or with Roberts and Hughes in dissent- 
ing. In still another case it seems clear that he would have joined with 
Hughes and Roberts in dissenting, if he had taken any part in the decision. 
In one case (the flag-salute case) Mr. Justice Stone alone dissented, and in 
another case Roberts alone dissented. 

In Madden v. Kentucky“ a statute taxing deposits in Kentucky banks 
at one-fifth of the tax rate on bank deposits outside the state was held to be 
valid. In doing this, Colgate v. Harvey“ was expressly overruled. 

In Tigner v. Texas“ a Texas anti-trust statute was held to be valid even 
though an exemption was granted to agricultural products and live stock 


# 307 U.S. 588, 59 S.Ct. 1019 (1939). 45 See note 11, supra. 
44 309 U.S. 83, 60 S.Ct. 406 (1940). # 310 U.S. 141, 60 S.Ct. 879 (1940). 
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in the possession of the producers. The opinion of the Court, written by 
Mr. Justice Frankfurter, in effect overruled Connolly v. Union Sewer Pipe 
Co.” He stated that the Texas Court of Criminal Appeals had “felt that 
time and circumstances had drained that case of vitality ” Perhaps 
this remark was in the memories of those who drafted the resolution of the 
State Bar of Texas, even though the decision of the Supreme Court of the 
United States sustained the constitutionality of a Texas statute. As one 
who has taught constitutional law for a number of years, I am bound to 
say that the Connolly case, which in effect was overruled, has long seemed 
to me to be inconsistent with other decisions on the question of equal pro- 
tection. 

In Sunshine Anthracite Coal Co. v. Adkins* the Court sustained the 
constitutionality of the Bituminous Coal Act of 1937, with only Mr. Jus- 
tice McReynolds dissenting. This act had extracted from the Bituminous 
Coal Conservation Act of 1935, held unconstitutional in the Carter case,‘® 
the price-fixing provisions, and, with the addition of unfair trade practice 
and marketing rules, the new act was sustained. The Carter case was not 
expressly overruled, but it is difficult, if not impossible, to make any satis- 
factory differentiation between the Carter case and the Sunshine case. 

The most significant activity of the Supreme Court during the 1939 
term had to do with seven cases concerning free speech and free press. In 
only one of them was the Court unanimous, but in six of them the Court 
reversed convictions which had been obtained in state courts for picketing, 
canvassing without a permit, distribution of handbills and circulars, and 
for the solicitation of funds for a religious purpose. The cases involved 
were Thornhill v. Alabama, Carlson v. California," Schneider v. New 
Jersey, Young v. California, Snyder v. Milwaukee, Nichols v. Massachu- 
selts,* and Cantwell v. Connecticut. In all of these cases, except the Cant- 
well case, Mr. Justice McReynolds dissented. Such results should be care- 
fully considered, in view of the statement in the Texas resolution that the 
New Deal Court has lost the high esteem previously held by the Supreme 
Court of the United States in interpreting the law in a manner sympathet- 
ic to the Bill of Rights. The basis for this critical utterance seems to me to 
be wholly false. One of the most significant aspects of recent decisions by 
the Supreme Court of the United States has been that, while in general it 
has sustained acts of Congress which have extended the power and influ- 

47 184 U.S. 540, 22 S.Ct. 431 (1902). 

# 310 U.S. 381, 60 S.Ct. 907 (1940). 5? 310 U.S. 106, 60 S.Ct. 746 (1940). 

49 See note 9, supra. 5? 308 U.S. 147, 60 S.Ct. 146 (1939). 

5° 310 U.S. 88, 60 S.Ct. 736 (1940). 53 310 U.S. 296, 60 S.Ct. goo (1940). 
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ence of the national government, still it has at the same time gone farther 
than in any other period in the history of the Supreme Court in upholding 
freedom of speech, press, and religion. It is significant, too, that the ultra- 
conservative member of the Court, Mr. Justice McReynolds, dissented; 
and there is some reason to believe that if his former companions of the 
ultra-conservative group had been on the Court during the 1939 term, 
they likewise would have dissented. The truth seems to be that while the 
liberal group, or, if you wish, the leftist group, has been strongly national- 
istic in sustaining acts of Congress, it has also been very tolerant of most 
state legislation, which has been challenged under the Fourteenth Amend- 
ment. Its only intolerance, if it can be called such, has concerned state and 
municipal legislation which has placed barriers upon the liberties men- 
tioned. Indeed, it has been observed for some years that the liberal and 
conservative groups have tended to a large extent to reverse their posi- 
tions when statutes concerning freedom of speech, press, and religion have 
presented themselves. Thus, the liberal group, in sustaining national power, 
has been very strongly opposed, and, if you wish, intolerant, of legislative 
activity restricting freedom of expression. On the other hand the conserva- 
tive group had been intolerant of the extension of national power through 
acts of Congress, and also of some state legislation challenged under the 
Fourteenth Amendment; and yet it was that group that voted to uphold 
state and municipal legislation restricting freedom of expression. So it 
would seem that in respect to the Bill of Rights the Texas resolution has 
made a false comment. 

An exception to what has just been stated appears in the flag-salute 
case.54 There Mr. Justice Stone was the only dissenter while Mr. Justice 
McReynolds concurred in the result of the opinion that permitted the 
Pennsylvania School Board to exclude children who refused to salute the 
flag. But this was a short-lived opinion, as will later appear. There are 
those who have explained the attitude of the Court in the flag salute case 
as having been unduly influenced by what was happening in France at the 
time when the opinion was written. 

Mr. Justice McReynolds retired February 1, 1941, about the middle of 
the October, 1940, term. Thereafter the Court consisted of eight members, 
three of whom were not Roosevelt appointees, viz., Justices Hughes, 
Stone, and Roberts. 

The most impressive aspect of the October, 1940, term was the decisions 
in the following five cases. In United States v. Darby,5 the Fair Labor 


54 Minersville School Dist. v. Gobitis, 310 U.S. 586, 60 S.Ct. 1010 (1940). 
88 312 U.S. 100, 657, 61 S.Ct. 451 (1941). 
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Standards Act was held to be valid within the commerce clause and de- 
spite the Tenth Amendment. The much criticized child labor case of Ham- 
mer v. Dagenhart®* was overruled. The opinion stated: “The conclusion is 
inescapable that Hammer v. Dagenhart was a departure from the princi- 
ples which have prevailed in the interpretation of the commerce clause 
both before and since the decision and that such vitality, as a precedent, as 
it then had, has long since been exhausted.” The Court also said, with ref- 
erence to the Carter case, which held the Bituminous Coal Conservation 
Act invalid, that: “So far as Carter v. Carter Coal Company .. . .*” is in- 
consistent with this conclusion, its doctrine is limited in principle by the 
decisions under the Sherman Act and the National Labor Relations Act, 
which we have cited and which we follow.” The Court was unanimous in 
United States v. Darby, and the opinion was written by Mr. Justice Stone. 
The Court was again unanimous in Opp Cotton Mills v. Administrator. 
Other sections of the Fair Labor Standards Act were involved in this case. 
The decision in the Darby case was reaffirmed, and it was also held that 
there was no violation of the constitutional provision that all legislative 
powers granted shall be vested in Congress. 

In California v. Thompson,” a California statute requiring transporta- 
tion agents to procure licenses, file bonds, and pay license fees was held 
to be a valid state regulation and not a violation of the commerce clause. 
In so holding, the Court overruled the Di Santo case,® which was said to 
be a departure from the principle that had been recognized since Cooley v. 
Board of Port Wardens, which was decided in 1851.% The opinion in the 
Thompson case was written by Mr. Justice Stone, and he again spoke for a 
unanimous Court. 

In Olsen v. Nebraska® a unanimous Court held valid a Nebraska statute 
which fixed the maximum compensation which a private employment 
agency could collect from an applicant. Again the Court was unanimous, 
and Mr. Justice Douglas in writing the opinion stated: “The drift away 
from Ribnick v. McBride, Supra,** has been so great that it can no longer 
be deemed a controlling authority.” After citing many recent cases uphold- 
ing price fixing the Court concluded: “They represent in large measure a 
basic departure from the philosophy and approach of the majority in the 
Ribnick case The Ribnick case, freed from the test which it em- 


6 247 U.S. 251, 38 S.Ct. 529 (1918). 6 273 U.S. 34, 47 S.Ct. 267 (1927). 
57 See note 49, supra. 6 12 How. (U.S.) 299 (1951). 


588 312 U.S. 126, 657, 61 S.Ct. 524 (1941). § 313 U.S. 236, 61 S.Ct. 862 (1941). 
8 313 U.S. 109, 61 S.Ct. 930 (1941). % 277 U.S. 350, 48 S.Ct. 545 (1928). . 
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ployed, can no longer survive.” In the opinion there are adverse com- 
ments concerning other opinions of the Supreme Court dealing with price 
fixing, including Williams v. Standard Oil Co. and Tyson and Bros. v. 
Banton.® 

In United States v. Classic® the Court stated that sections 2 and 4 of 
Article I of the Constitution “require us to hold that a primary election 
which involves a necessary step in the choice of candidates for election as 
representatives in Congress, and which in the circumstances of this case 
controls that choice, is an election within the meaning of the constitu- 
tional provision and is subject to congressional regulation as to the manner 
of holding it.” This made clear what had long been assumed to be impossi- 
ble for Congress to do. This assumption was based on Newberry v. United 
States,” but Mr. Justice Stone in speaking for himself, Justices Roberts, 
Reed, and Frankfurter, with Hughes taking no part, said that it was not 
necessary to overrule Newberry v. United States. After discussing the pe- 
culiar division of the Court in the Newberry case, Mr. Justice Stone said: 
“The question then has not been prejudged by any decision of this court.” 
Justices Douglas, Black, and Murphy dissented from the decision in the 
Classic case, but they did not disagree with Stone’s opinion as to the inter- 
pretation of the word “elections” in Article I of the Constitution. On the 
contrary, Douglas’ opinion contains this language: “That is to say I dis- 
agree with Newberry v. United States . . . . to the extent that it holds that 
Congress has no power to control primary elections.” Thus the Court was 
again unanimous on this constitutional proposition. 

The broad conclusion to be drawn from these five cases, where the Court 
was unanimous and where previous decisions were either overruled or ren- 
dered innocuous, is that the Court thus got rid of a number of previous de- 
cisions which had become legal driftwood. In the judgment of the writer 
the decisions in these five cases are commendable, and they did much to 
make it possible to have reasonable harmony in the decisions on some im- 
portant problems. The unanimity that the Court manifested in these five 
cases was also possible in his judgment because of the fact that they were 
all decided after Mr. Justice McReynolds had retired from the bench. 

During the October, 1940, term of the Court there were three decisions 
by a divided court in labor cases of unusual importance. One was Milk 
Wagon Drivers Union v. Meadowmoor Dairies.® In this case Mr. Justice 


$4 278 U.S. 235, 49 S.Ct. 115 (1929). 313 U.S. 299, 61 S.Ct. 1031 (1941). 
$s 273, U.S. 418, 47 S.Ct. 426 (1927). % 256 U.S. 232, 41 S.Ct. 469 (1921). 


312 U.S. 287, 61 S.Ct. 552 (1941). In addition there is Phelps Dodge Corp. v. National 
Labor Relations Board, 313 U.S. 177, 61 S.Ct. 845 (1941). This case in effect overruled Adair 
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Frankfurter, writing for himself and Justices Stone, Hughes, Roberts, and 
Murphy, sustained an injunction against the union even though the union 
made a claim of freedom of speech as a part of its picketing. Its claim was 
denied because there had been violence on'the part of the union. From this 
conclusion Justices Black and Douglas dissented in a long opinion by 
Black, and Mr. Justice Reed also dissented in an opinion. Thus it was 
proved that the appointees of President Roosevelt are no mere unit, but 
that among them are individuals of varying views, even though as a group 
they are strikingly different from the group which generally controlled 
the Supreme Court from the days of President Harding until the year 
1937. 

In other cases decided during the 1940 term there were dissenting opin- 
ions, but the Court no longer can be divided into a relatively exact pattern, 
such as prevailed prior to 1937. 

Comment should be made concerning the decision in United States v. 
Appalachian Electric Power Co. The decision of the majority in this case 
appears to have extended the concept of the navigability of streams. Pre- 
viously the dogma had been that a stream was navigable in law if it was 
navigable in fact, and that it was navigable in fact when it had been used 
for commercial navigation or was susceptible of being used for that pur- 
pose in its ordinary condition. The A ppalachian case extended the concept 
to include the idea that a stream is navigable if it can be made so by reason- 
able improvements. This decision overruled both the district court and the 
circuit court of appeals, and was rendered by Justices Reed, Stone, Black, 
Frankfurter, Douglas, and Murphy. Mr. Chief Justice Hughes took no 
part, but Roberts and McReynolds dissented in a vigorous opinion. It 
seems to the writer that the minority was right in asserting that the deci- 
sion extended the concept of navigability, but it is submitted that the de- 
cision will be a useful one and that the people in the United States general- 
ly will never regret it. As a people we have been very wasteful of natural 
resources, and we have also permitted much corruption and exploitation 
by some of our captains of industry. Therefore the Appalachian case may 
well be considered a statesmanlike decision. 

Mr. Justice Byrnes was appointed to the Court on June 25, 1941, and 
Mr. Justice Jackson on July 11, 1941. They succeeded Justices McRey- 


v. United States, 208 U.S. 161, 28 S.Ct. 277 (1908) and Coppage v. Kansas, 236 U.S. 1, 35 
S.Ct. 240 (1915), which had invalidated legislation making “yellow-dog” contracts invalid. 
While the court in the Phelps Dodge case was divided, it was unanimous on this point, except 
that Mr. Justice Roberts took no part in the disposition of the case. 


69 311 U.S. 377, 61 S.Ct. 291 (1940). 
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nolds and Hughes. Accordingly, during the October, 1941, term the Court 
consisted of Stone, Chief Justice, Roberts, Black, Reed, Frankfurter, 
Douglas, Murphy, Byrnes, and Jackson. 

During the term a large number of opinions were delivered. For our 
purposes the chief activity of the Court concerned itself with the Bill of 
Rights. Perhaps the most impressive decision was that in Bridges v. Cali- 
fornia,” and the question was whether the managing editor of a Los An- 
geles newspaper and the well-known Harry Bridges had been deprived of 
the right of free discussion. The newspaper editorial and the Bridges’ tele- 
gram had been held by California courts to be contempt of court because 
they had a tendency to interfere with the orderly administration of justice 
in cases then pending before the courts. Justices Black, Reed, Douglas, 
Murphy, and Jackson joined in holding that there was no contempt. In 
doing so they not only protected the editor and Bridges, but they extended 
the concept of freedom of speech beyond what is known as the clear and 
present danger test to.a “working principle that the substantive evil must 
be extremely serious and the degree of imminence extremely high before 
the utterances can be punished.” Justices Frankfurter, Stone, Roberts, and 
Byrnes dissented at length, and perhaps the key sentence of their opinion 
is this: “Our whole history repels the view that it is an exercise of one of 
the civil liberties secured by the Bill of Rights for a leader of a large follow- 
ing or for a powerful metropolitan newspaper to attempt to overawe a 
judge in a matter immediately pending before him.” This decision extends 
freedom of speech to the utmost limit that can be imagined. I do not hesi- 
tate to say that I favor the minority point of view, but who is there who 
can fairly say that, in view of the Bridges decision, the Supreme Court of 
the United States as presently constituted is not upholding the Bill of 
Rights? And yet such a charge reasonably can be inferred from the resolu- 
tion of the State Bar of Texas. 

Another case was Jones v. City of Opelika™ and two other cases con- 
sidered along with it. In these cases three city ordinances which imposed 
license taxes on the sale of printed matter were held to be valid. But the 
tax was not a discriminatory one, and there was no claim that it was a 
burdensome tax. The majority of the Court in this case consisted of Jus- 
tices Reed, Roberts, Frankfurter, Byrnes, and Jackson. But Justices Stone, 
Black, Douglas, and Murphy joined in a dissenting opinion which con- 
demned even this modest tax as a prior restraint on publication. Black, 
Douglas, and Murphy in a sepatate statement repudiated their votes 

7 314 U.S. 252, 62 S.Ct. 190 (1941). 

™ 316 U.S. 584, 62 S.Ct. 1231 (1942). 
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which upheld the restraint in the Gobiéis (flag-salute) case.” They stated: 
“We now believe that it was also wrongly decided.” 

In Edwards v. California™ a California statute making it a misdemeanor 
to bring into the state an indigent nonresident was held to be invalid as 
an unconstitutional burden upon interstate commerce. Justices Byrnes, 
Stone, Roberts, Reed, and Frankfurter joined in this opinion. Justices 
Douglas, Black, and Murphy concurred in the result, but based their con- 
clusion upon the privileges and immunities clause of the Fourteenth 
Amendment. Mr. Justice Jackson concurred in a separate opinion. Thus, 
in this case the Court was unanimous in sustaining the freedom of a person 
in traveling from state to state. 

In Betts v. Brady,”4 the Court sustained a conviction for robbery by a 
Maryland court, even though it refused to appoint counsel for the de- 
fendant. It was not denied that if the trial had been in a federal court this 
refusal would have been a violation of the Sixth Amendment. But the 
Court refused to hold that under the Fourteenth Amendment counsel for 
an accused person is an inexorable command. The case depended upon its 
particular facts, and I do not think that it can be fairly said that under it 
our states are free to run accused persons through a kangaroo court. How- 
ever, Black, Douglas, and Murphy dissented from the decision. Yet they 
did not argue that counsel is always necessary. Their conclusion was that 
this particular prisoner was denied his right to counsel in view of the na- 
ture of the offense and the circumstances of his trial and conviction. It 
would seem fair to say that the majority opinion was based upon the confi- 
dence that the Court had in the method by which Maryland tries its crim- 
inal cases. 

In Glasser v. United States’’ the majority of the Court made a strict rul- 
ing in applying the Sixth Amendment, which provides for the assistance 
of counsel. Glasser’s attorney by a trial-court order was required also to 
represent a co-defendant. Under the particular circumstances this was 
held to be a fatal error. The circumstances were rather unusual, but in 
general the decision means that the Court will be very careful to avoid 
frittering away this part of the Bill of Rights. 

In the Riter’s Café case,” which arose in Texas, the Court divided five 
to four. The majority held that the owner of a restaurant, who had en- 
gaged a contractor to construct a building wholly unconnected with the 
restaurant, which was one and one-half miles removed from it, was en- 


™ See note 54, supra. 74 316 U.S. 455, 62 S.Ct. 1252 (1942). 
3 314 U.S. 160, 62 S.Ct. 164 (1941). 78 315 U.S. 60, 62 S.Ct. 457 (1942). 
% Carpenters and Joiners Union v. Ritter’s Café, 315 U.S. 722, 62 S.Ct. 807 (1942). 
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titled to an injunction under a Texas statute to restrain the carpenters and 
painters unions from picketing his restaurant. The members of the unions 
were not employees of the restaurant business, and were only concerned 
with the controversy that had arisen over the construction of the building. 
Thus, a limit was placed upon picketing, even though the unions claimed 
the right of free speech under the Fourteenth Amendment. Justices Black, 
Douglas, and Murphy dissented in an opinion, and Mr. Justice Reed also 
dissented in another opinion. They would have permitted the picketing. 

The Court, except for Mr. Justice Roberts who took no part, was unani- 
mous in another labor case”? which permitted peaceful and orderly picket- 
ing of bakers and of retail establishments, which sold the bakery goods, 
where the controversy was one between independent peddlers and the 
truck drivers’ union, which the peddlers refused to join. The peddlers 
bought their goods from the bakers and sold them to the retailers. In two 
opinions the Court agreed that an injunction issued under a New York 
statute to prohibit this picketing would violate the right of free speech. 

In two cases, viz., Hill v. Texas™* and Ward v. Texas,’? Texas courts 
were held to have violated the rights of Negroes. In the first case there was 
a denial of equal protection because Negroes had been systematically ex- 
cluded from grand juries. In the second case, a confession had been im- 
properly obtained and admitted as evidence. 

In a similar case, Hysler v. Florida*® the Court divided; the majority 
held that an independent examination of the facts left no doubt that the 
decision of the Florida court was justified. To this conclusion Justices 
Black, Douglas, and Murphy dissented, believing that Hysler’s allegations 
were not so patently incredible as not to require another hearing by the 
trial court. 

In Lisenba v. California,* the majority sustained the conduct of a 
California court in admitting the confessions of the defendant. Justices 
Black and Douglas dissented, arguing that the confession was the result 
of coercion and compulsion. 

The use of a detectaphone to hear conversations of the defendants 
among themselves and over a telephone while the defendants were in their 
office was held to be permissible despite the Fourth Amendment. In so 
holding the Court adhered to the precedent established by the sharply 

7 Bakery and Pastry Drivers v. Wohl, 315 U.S. 769, 62 S.Ct. 816 (1942). 

7 316 U.S. 400, 62 S.Ct. 1159 (1942). 

7 316 U.S. 547, 62 S.Ct. 1139 (1942). 

8¢ 315 U.S. 411, 316 U.S. 642, 62 S.Ct. 688 (1942). 


8 314 U.S. 219, 62 S.Ct. 280 (1941). * 316 U.S. 129, 62 S.Ct. 993 (1942). 
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divided Court in Olmstead v. United States, ** which sustained the admis- 
sion of conversations over telephones where the telephone wires had been 
tapped. From the decision in the detectaphone case, Goldman v. United 
States, Justices Stone, Frankfurter, and Murphy dissented. The first two 
admitted that the case was indistinguishable in principle from the Olm- 
stead case, which they wished to overrule. Mr. Justice Murphy thought 
that the Olmstead case was wrong, but sought to distinguish it from the 
Goldman case. 

These decisions on the Bill of Rights, together with other decisions pre- 
viously reviewed and still other decisions which have been since delivered, 
justify the statement, it would seem, that never in the history of the Su- 
preme Court of the United States has the Bill of Rights been more fre- 
quently or more ardently supported, and never have the privileges of the 
poor and the weak and of the minorities of race, color, and religion been 
more clearly asserted. 

In Federal Power Com’n v. Natural Gas Pipe Line Co.,** the Supreme 
Court sustained the action of the Federal Power Commission in a rate case 
against the claim that the rate was confiscatory. The majority of the 
Court made a significant declaration that the Constitution does not bind 
rate-making bodies to the service of any single formula or combination of 
formulas in arriving at their rates. On the contrary, the courts are to re- 
strain themselves from interfering with the activities of such commission 
as long as their conduct does not produce an arbitrary result. Justices 
Black, Douglas, and Murphy, while concurring in the result, wrote a most 
interesting opinion in which they stated, among other things: “While the 
opinion of the Court erases much which has been written in rate cases dur- 
ing the last half century, we think this is an appropriate occasion to lay 
the ghost of Smyth v. Ames. ... which has haunted utility regulation 
since 1898.” These three judges also stated: “Irrespective of what the re- 
turn may be on ‘fair value,’ if the rate permits the company to operate 
successfully and to attract capital, all questions as to ‘just and reasonable’ 
are at an end so far as the investor interest is concerned.” 

Thus the attempt expressly to overrule Smyth v. Ames*’ was unsuccess- 
ful. But in view of the majority opinion, it seems fair to say that Smyth v. 
Ames was laid on a shelf to gather dust. It is submitted that Smyth v. 
Ames may well be forgotten. It is difficult to recall any case that has been 


83 277 U.S. 438, 48 S.Ct. 564 (1928). 


84 315 U.S. 575, 62 S.Ct. 736 (1942). See also Federal Power Com’n v. Hope Natural Gas 
Co., 320 U.S. 592, 64 S.Ct. 281 (1944). 


85 169 U.S. 466, 18 S.Ct. 418 (1898). 
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more futile, that has caused more labor in an attempt to apply it, and that 
has caused so much division in the Court. 

Another interesting case, though difficult to understand, is Gray v. 
Powell.* The decision rendered by Justices Reed, Black, Frankfurter, 
Douglas, and Murphy sustained the action of the director who was ad- 
ministering the price-fixing provisions of the Bituminous Coal Act. The 
majority opinion seems to come close to, and yet in an elusive sort of way 
not entirely to embrace, the proposition that the order of the director was 
final, not only on its facts, but as to the meaning of a statute. Justices 
Roberts, Stone, and Byrnes dissented, holding that the order of the direc- 
tor, where there was not a single disputed fact, was subject to court re- 
view. The dissent seems preferable. 

In State Tax Commission of Utah v. Aldrich*’ the troublesome question 
of taxation of intangibles again presented itself. The majority of the Court 
sustained the power of the State of Utah to subject the transfer of shares 
of stock of the deceased owner to the state inheritance tax. In doing this, 
it was necessary to overrule First National Bank of Boston v. Maine.** 
The story of this conflict is a long one. No attempt will be made to state 
it except to say that the majority of the Court returned to, and reinstated 
Blackstone v. Miller.*® Blackstonev. Miller had been overruled in the 1920's, 
while the conservative group was in control of the Court. Mr. Justice 
McReynolds wrote the opinions in three cases, particularly Farmers Loan 
and Trust Co. v. Minnesota” and Baldwin v. Missouri,” which overruled 
Blackstone v. Miller. There were other cases involved, and the subject mat- 
ter is a highly confused one; but it is safe to say that in the Aldrich case 
decided in 1942, the Court returned to Blackstone v. Miller, and in turn 
overruled not only the First National Bank case, but the Farmers Loan and 
Trust Co. and the Baldwin cases. On this occasion all of the Court agreed 
except Justices Jackson and Roberts, who dissented. 

In Graves v. Schmidlapp™ the Court again advanced its present notion 
of being very careful not to deprive the states of their powers to tax intan- 
gibles. The opinion, written by Mr. Chief Justice Stone, stated: “It is plain 
that if appropriate emphasis be placed on the orderly administration of 
justice rather than blind adherence to conflicting precedents, the Wach- 
ovia case®? must be overruled.” By this time the Chief Justice may have 

86 314 U.S. 402, 62 S.Ct. 326 (1941). 

87 316 U.S. 174, 62 S.Ct. 1008 (1942). % 280 U.S. 204, 50 S.Ct. 98 (1930). 

88 284 U.S. 312, 52 S.Ct. 174 (1932). % 281 U.S. 586, 50 S.Ct. 436 (1930). 

89 188 U.S. 189, 23 S.Ct. 277 (1903). % 315 U.S. 657, 62 §.Ct. 870 (1942). 

98 Wachovia Bank & Trust Co. v. Doughton, 272 U.S. 567, 47 S.Ct. 202 (1926). 
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become a bit sensitive to the criticism of the Court for overruling so many 
precedents, because he also stated: ‘‘No interest which could be served by 
so rigid an adherence to stare decisis is superior to the demands of a sys- 
tem of justice based on a considered and a consistent application of the 
Constitution.” The Court in the Graves case was unanimous, except that 
Mr. Justice Roberts concurred in the result only because he considered 
himself bound by two recent decisions. If the Supreme Court of the pres- 
ent day is to be criticized for its present decisions, overruling previous de- 
cisions in the matter of the taxation of intangibles, one must remember 
that the conservative group in the 1920’s did its share of the same thing. 

Another taxation case involved the principle of implied immunity of 
the national government from taxes assessed by state governments. But 
in Alabama v. King & Boozer it was held by a unanimous court (except 
that Mr. Justice Jackson took no part) that contractors with the national 
government were liable to Alabama for a sales tax upon lumber purchased 
in order to execute a contract with the national government for the con- 
struction of an army camp. The unusual feature in this case was that the 
national government had entered into a contact with King & Boozer on 
the basis of cost plus a fixed fee. The contract also explicitly provided that 
the national government would reimburse the contractors for all actual 
expenditures in the performance of the work. Thus it was clear that the 
Alabama sales tax would be paid, except in a formal way, by the national 
government. But this fact did not deter the Court from holding that Ala- 
bama could collect its sales tax from the contractors. Previous decisions 
in Panhandle Oil Co. v. State ex rel. Knox®s and Graves v. Texas Co.” were 
cited. The Court met these decisions by stating: “So far as a different 
view has prevailed .. . . we think it no longer tenable.’”’ While it is possi- 
ble to distinguish these two cases from the King & Boozer case, still it 
seems that the general legal philosophy of the two sets of cases is different. 
Accordingly, it seems fair to irifer that the Panhandle Oil Co. and the 
Graves cases were overruled in effect. 

United States v. Wrightwood Dairy Co.*’ presented the problem whether 
an order of the Secretary of Agriculture under the Agriculture Marketing 
Agreement Act of June 3, 1937, should be enforced. The Wrightwood 
Dairy Company had refused to comply with the order, because it claimed 
not to be doing business in interstate commerce and therefore not to be 
within the regulatory power of the Congressional Act. The company pur- 
chased its milk in Illinois from Illinois producers, and processed and sold 


% 314 U.S. 1, 62 S.Ct. 43 (1941). % 298 U.S. 393, 56 S.Ct. 818 (1936). 
% 277 U.S. 218, 48 S.Ct. 451 (1928). 97 315 U.S. 110, 62 S.Ct. 523 (1942). 
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its milk wholly within the State of Illinois. But the Court held that the 
company was subject to the order of the Secretary of Agriculture because 
it sold its milk in competition with the milk of other milk-handlers in the 
Chicago area, where approximately 40 per cent of the milk handled and 
sold came from states other than Illinois. The Court was unanimous in so 
holding, except that Mr. Justice Roberts took no part. The Court relied 
upon the Rock Royal case,** and attempted to differentiate the Schechter 
(sick chicken) case.*® The attempted distinction of the Schecter case is not 
impressive. 

Mr. Justice Byrnes resigned on October 3, 1942. Mr. Justice Rutledge 
was appointed to fill the vacancy on February 11, 1943. 

In the October, 1942, term the Supreme Court in Wickard v. Filburn’® 
refused to enjoin the enforcement of the marketing penalty provided by 
the amendment of May 26, 1941, to the Agricultural Adjustment Act of 
1938. A penalty had been imposed upon Filburn upon that part of his 1941 
wheat crop which was available for marketing in excess of the marketing 
quota established for his farm. This opinion seems very important, per- 
haps the most important opinion under the commerce clause since Mr. 
Chief Justice Marshall delivered his memorable opinion in Gibbons v. 
Ogden.’™ In the Wickard case, Mr. Justice Jackson, speaking for a unani- 
mous Court of eight members, sustained an act which unquestionably 
compelled Filburn to adhere to a precise regulation. It was not a matter 
about which Filburn had any choice after a referendum had been taken of 
the wheat growers and they had decided by a two-thirds vote to place a 
limitation on the amount of wheat that was to be raised. Nor was Filburn 
permitted to avoid the penalty because he planned to use his wheat on his 
own farm in feeding stock and would not market his wheat as grain. Thus, 
it appears even more clear than in Mulford v. Smith? that Congress can 
regulate agricultural production. Likewise, it is clear that the arguments 
of the majority of the Court in Umited States v. Butler*** that agricultural 
production is “a purely local activity,” and that the regulation of it vio- 
lates the Tenth Amendment, have been forgotten. Mr. Justice Roberts, 
who wrote the majority opinion in the Buéler case, did not dissent from 
the Filburn decision but joined in it. But it is impossible to understand 
how the two cases can be reconciled satisfactorily. In any event, one may 
well contemplate some of the language in the Filburn opinion: 


9* See note 42, supra. 

9° Schechter Corp. v. United States, 295 U.S. 495, 55 S.Ct. 837 (1935). 

100 317 U.S. 111, 63 S.Ct. 82 (1942). 102 See note 36, supra. 
tt 9 Wheat. (U.S.) 1, 6 L. Ed. 23 (1824). 3 See note 8, supra. 
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This Act extends federal regulation to production not intended in any part for 
commerce but wholly for consumption on the farm Whether the subject of the 
regulation in question was “production,” “consumption,” or “marketing” is, therefore, 
not material for purposes of deciding the question of federal power before us 
even if appellee’s activity be local and though it may not be regarded as commerce, 
it may still, whatever its nature, be reached by Congress if it exerts a substantial 
economic effect on interstate commerce and this irrespective of whether such effect 
is what might at some earlier time have been defined as “direct” or “‘indirect.” 


Another opinion of importance with reference to agricultural produc- 
tion is Parker v. Brown.’ The decision in this case upheld the California 
Agricultural Prorate Act as it applied to a California raisin crop which was 
eventually sold and shipped in interstate commerce to the extent of 95 
per cent. Accordingly, this case may seem to be just the reverse of Wick- 
ard v. Filburn.**S Thus, the question arises how could both acts be sus- 
tained under the Constitution. The answer is that it is not the rule that 
Congress alone can regulate interstate commerce. States can also regulate 
it, with the limitation that state regulations must not impair national con- 
trol of interstate commerce in a manner or to a degree forbidden by the 
Constitution as interpreted by decisions of the Supreme Court. This is the 
most satisfactory basis on which the decision in Parker v. Brown was 
placed. The Court, which was again unanimous, also stated that it could 
apply what it chose to call the “mechanical test,” and that, applying that 
test, the California act applied to wholly intrastate transactions before 
the raisins were ready for shipment in interstate commerce. It is not be- 
believed that much can be said for this mechanical test. It is the test that 
has caused so much disagreement in the past, and there is reason to believe 
that the Court has now advanced beyond this mechanical test, and that 
the standards for the application of the commerce clause are now better 
understood than ever before in the history of the Supreme Court. In addi- 
tion they seem to be much more rational and realistic. 

One of the most exciting decisions during the 1942 term was Williams v. 
North Carolina.*” Williams and Lillie Shaver were convicted of a bigamous 
cohabitation in North Carolina, to which they returned from Nevada, 
where they had obtained divorces from their respective spouses, and then 
married. Apparently, they were gone from North Carolina not exceeding 
six months. Their convictions were reversed and remanded, and the 
famous case of Haddock v. Haddock'”’ was expressly overruled. The Wil- 


4 317 U.S. 341, 63 S.Ct. 307 (1943). 105 See note 100, supra. 


106 317 U.S. 287, 63 S.Ct. 207 (1942). See Magnolia Petroleum Co. v. Hunt, 320 U.S. 430; 
64 S.Ct. 208 (1943). 


*°7 201 U.S. 562, 26 S.Ct. 525 (1906). 
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liams decision is not very satisfactory because the North Carolina court 
had jumbled two distinct issues. The Supreme Court of the United States 
stated that the judgment could not be sustained if either one of these 
issues was incorrectly decided. The first issue was whether the Nevada 
divorce decrees, based on substituted service, with the defendants making 
no personal appearance, must be recognized in North Carolina. The sec- 
ond issue was whether the divorcees had established bona fide residences 
in Nevada or whether the residences were established merely for the pur- 
pose of obtaining divorces through fraud upon the Nevada court. Accord- 
ingly, the Williams case does not appear to control the situation where the 
state of the previous matrimonial domicile holds that a Nevada divorce 
was secured through fraud or the lack of a good faith residence. The Wil- 
liams case is also unsatisfactory on its facts, because the facts seem to 
make it clear that Williams and Lillie Shaver had no intention of living in 
Nevada except to obtain a divorce. Furthermore, it seems extremely 
naive to believe that Nevada cares much, if at all, about anybody’s good 
faith in obtaining divorces in that state. Divorce in Nevada seems to be a 
“racket.” Mr. Justice Frankfurter wisely hinted in his concurring opinion 
that the solution is for the national government to assume control over 
marriage and divorce, as in Canada and Australia. Presumably this will 
require a constitutional amendment, unless there is a very drastic change 
of ideas with reference to the present Constitution. Of the Court of eight 


members only two dissented from the decision, viz., Justices Murphy and 
Jackson. Mr. Justice Jackson in dissenting uttered the following language, 
which gives support, as far as it goes, to one of the complaints of the State 
Bar of Texas: 


This Court may follow precedents, irrespective of their merits, as a matter of obedi- 
ence to the rule of stare decisis. Consistency and stability may be so served. They are 
ends desirable in themselves, for only thereby can the law be predictable to those who 
must shape their conduct by it and to lower courts which must apply it. But we can 
break with established law, overrule precedents, and start a new cluster of leading 
cases to define what we mean, only as a matter of deliberate policy. We, therefore, 
search a judicial pronouncement that ushers in a new order of matrimonial confusion 
and irresponsibility for some hint of the countervailing public good that is believed 
to be served by the change. Little justification is offered. And it is difficult to believe 
that what is offered is intended seriously. 


But Mr. Justice Jackson has used his gifts to secure the destruction of 
precedents.”* Thus arises the question how sacred is a precedent in the 
108 West Virginia State Board of Education v. Barnette, 319 U.S. 624, 63 S.Ct. 1178 (1943); 


Smith v. Allwright, 321 U.S. 649, 64 S.Ct. 757 (1944). Cf. The Struggle for Judicial Supremacy, 
by Robert H. Jackson. Will there reappear in the future the question that he propounded: 
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realm of constitutional law. Can anything more be said than that a prec- 
edent should not be overruled unless those who overrule it are strongly 
convinced that the precedent is harmful and that the new ruling is not only 
wise, but one likely to be adhered to for at least a respectable number of 
years? To be sure, the justices should be wise, objective, and free from un- 
worthy motives. But who is to be the judge of the existence of these quali- 
ties? And what of consequence can be done with justices, if these qualities 
are missing? 

In passing, it should be mentioned that in Helvering v. Griffiths’ the 
Court refused to overrule the decision in Eisner v. Macomber which held 
that stock dividends were not income within the meaning of the Income 
Tax Amendment. From this decision Mr. Justice Douglas, with Justices 
Black and Murphy concurring, dissented, saying: “Eisner v. Macomber 
dies a slow death. It now has a new reprieve granted under circumstances 
which compel my dissent . . . . think Eisner v. Macomber should be over- 
ruled.” 

In Penn Dairies, Inc. v. Milk Control Com’n of Pennsyluania™ it was 
held that the minimum-price regulations under the Pennsylvania Milk 
Control Law applied to sales of milk to the United States Army for army 
use at a military encampment located on land belonging to Pennsylvania 
but leased to the United States. Nothing could be implied from the Con- 
stitution alone which prohibited Pennsylvania from enforcing these prices. 
From this decision, Justices Douglas, Black, and Jackson dissented be- 
cause the War Department regulations required competitive bidding de- 
spite state price fixing, and because these regulations, by reason of the 
supremacy clause in the Constitution, excluded the exercise of a conflicting 
state power. 

In a similar case, except for one important factor, it was held that the 
State of California was not authorized to enforce minimum price regula- 
tions under its milk-control act with respect to milk sold to the War De- 
partment at Moffett Field.** The difference was that Moffett Field was 
under the exclusive jurisdiction of the national government, having been 
ceded to the United States by California. In differentiating the Penn 
Dairies case the Court in the California case seems to have been a little 
apologetic, stating: ‘“The conclusions may seem contradictory; but in pre- 


“Why is it that the Court influences appointees more consistently than appointees influence 
the Court?” (p. vii). 


9 318 U.S. 371, 63 S.Ct. 636 (1943). 1° 318 U.S. 261, 63 S.Ct. 617 (1943). 


't Pacific Coast Dairy v. Department of Agriculture of California, 318 U.S. 285, 63 S.Ct. 
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serving the balance between national and state power, seemingly inconse- 
quential differences often require diverse results.” Justices Roberts, 
Stone, and Reed participated in the majority opinion. Justices Black, 
Douglas, and Jackson joined in the opinion, but they also relied upon the 
reasons set forth in their opinion in the Penn Dairies case, where they dis- 
sented. Justices Frankfurter and Murphy, who were a part of the majority 
in the Penn Dairies case, dissented in the California case, and each deliv- 
ered a dissenting opinion. Their common idea was that, under the exclu- 
sive legislation clause, states could make and enforce regulations as they 
do under the commerce clause with limitations. As far as the writer is 
aware, this is the first expression of this idea concerning the exclusive legis- 
lation clause. 

In Davis v. Department of Labor and Indusiries™* the Court found itself 
in a curious predicament. The question was whether the widow of a work- 
er killed while working on a barge to which steel from a bridge over a 
navigable river was being lowered, could obtain a contribution from the 
Workmen’s Compensation Fund of the State of Washington. It was held 
that she could where the state compensation law expressly covered all em- 
ployees engaged in maritime occupation for whom no right or obligation 
existed under maritime laws. This solution was announced to be a practi- 
cal one. The lawyer for the widow did not want the well-known Jensen 
case,’*3 and others which have followed it, overruled for fear that this 
would result in a confusion of precedents worse than the present confusion, 
wherein it is necessary to distinguish between cases within the maritime 
jurisdiction of the United States and cases which are not. Mr. Chief Justice 
Stone alone dissented from the decision. His dissenting opinion seems to be 
logical; and he wished “to overrule the Jensen case in its constitutional 
aspects.”’ Thus, while the State Bar of Texas is complaining about so 
much overruling of precedents, the Court is convinced that it should 
overrule another line of decisions, were it not for the fear of a worse confu- 
sion. 

The main activity of the Supreme Court during the October, 1942, 
term in the field of constitutional law concerned the Bill of Rights. Despite 
much disagreement, it is clear that the Court again advanced the cover- 
age of the Bill of Rights. The only criticism that can be suggested is that 
perhaps the majority has gone too far in applying the Bill of Rights. 

Largent v. Texas’ held a Paris, Texas, ordinance invalid because it 

™2 317 U.S. 249, 63 S.Ct. 225 (1942). 

*t3 Southern Pac. Co. v. Jensen, 244 U.S. 205, 37 S.Ct. 524 (1917). 

14 318 U.S. 418, 63 S.Ct. 667 (1943). 
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abridged freedom of religion, press, and speech. This ordinance required a 
permit from the mayor in order to solicit orders for, or to sell, books, wares, 
or merchandise within the residence portion of the city. The mayor was 
under no duty to issue the permit unless he deemed it proper or advisable. 
The defendant was a Jehovah’s Witness, who distributed religious books 
without making application for a permit. The Court unanimously held 
that this ordinance was “administrative censorship in an extreme form.” 
There was no appearance for the state of Texas or for the city of Paris. Ap- 
parently it was regarded as hopeless to sustain such an ordinance. 

In Jamison v. Texass another Jehovah’s Witness was convicted for dis- 
tributing handbills on the streets of Dallas, Texas. The handbills con- 
tained an invitation to hear an address in a Dallas park, and described 
two religious books which would be mailed “postage prepaid on your con- 
tribution of 25¢.” Counsel for Dallas relied primarily on Davis v. Com- 
monwealth,* but the Court answered his argument by saying that it was 
the same argument that was made and rejected in the Hague case."*? The 
Court also held that the mere presence of an advertisement of religious 
books on the handbill did not alter the case. It is the fact that it was reli- 
gious books that were being advertised that distinguished the case from 
the previous decision in Valentine v. Chrestensen.“* Again the Court was 
unanimous, except that Mr. Justice Frankfurter expressed a qualification 
on a jurisdictional point. 

Are Jehovah’s Witnesses under the Bill of Rights entitled to go to a 
home, ring the bell, sound the door knocker, or otherwise summon the in- 
mate for the purpose of receiving leaflets advertising a religious meeting? 
In Martin v. City of Struthers,"° a city ordinance forbade such conduct by 
punishing it. This ordinance was held to be invalid in an opinion by Mr. 
Justice Black, who was joined by Justices Stone, Douglas, Rutledge, and 
Murphy. Murphy also wrote a concurring opinion in which Douglas and 
Rutledge joined. Justices Reed, Roberts, Frankfurter, and Jackson dis- 
sented. They believed that the ordinance was a fair adjustment of the 
privilege of the distributors of such leaflets and the rights of householders 
to be undisturbed. 

In Murdock v. Pennsylvania” there were eight cases where Jehovah’s 
Witnesses went from door to door in the city of Jeannette, distributing 
literature and soliciting people to purchase religious books and pamphlets. 
They also carried phonographs, on which they played records expounding 

5 318 U.S. 413, 63 S.Ct. 669 (1943). +18 316 U.S. 52, 62 S.Ct. 920 (1942). 

16 See note 39, supra. 119 319 U.S. 141, 63 S.Ct. 862 (1943). 

17 See note 38, supra. 129 319 U.S. 105, 63 S.Ct. 870 (1943). 
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some of their views on religion. Under the ordinance of Jeannette they 
were subject to a tax for this activity, but a bare majority of the Court 
held that this tax ordinance was unconstitutional as a violation of the 
First Amendment, the provisions of which have been held to be part of the 
Fourteenth Amendment, Mr. Justice Douglas wrote the opinion for the 
Court, and it seems fair to say that he became lyrical. To him the Jehov- 
ah’s Witnesses in the city of Jeannette were pursuing a purpose “as evan- 
gelical as the revivial meeting.” Their “religious activity occupies the 
same high estate under the First Amendment as do worship in the 
churches and preaching from the pulpits.” One may appreciate how far 
removed these utterances seem to be from reality, if he will read the opin- 
ion of Mr. Justice Jackson in Douglas v. City of Jeannette. 

In view of the five-to-four decisions in the cases arising out of the activ- 
ity in the city of Jeannette, it is not at all surprising that the Court over- 
ruled its decision during the previous term in Jones v. City of Opelika,™ 
The division was the same as in the Jeannette cases. The simple explana- 
tion of the change of position is that Mr. Justice Byrnes had resigned at 
the beginning of the 1942 term and was succeeded by Mr. Justice Rut- 
ledge, who voted with Justices Stone, Black, Douglas, and Murphy, and 
thus held that the sale of the religious publications of the Jehovah’s Wit- 
nesses could not be taxed, even though the tax was nondiscriminatory 
and even though it was not argued that the tax was unreasonable in 
amount. From the point of view of the expense to the community in super- 
vising such sales, Mr. Justice Frankfurter of the minority stated that the 
Jones case as finally decided meant that the sale of such literature must be 
subsidized. That does not appear to be an unrealistic statement. 

In view of the decisions just considered, it is not surprising that the 
Supreme Court in West Virginia State Board of Education v. Barnette 
overruled the Gobitis case*4 and held that the Board of Education was 
without power to compel children of Jehovah’s Witnesses to salute the 
flag of the United States and to give the pledge of allegiance as a condi- 
tion to attendance in public schools. Mr. Justice Jackson joined with the 
majority in the Jeannette and Opelika cases, and thus the division of the 
Court was six to three. The dissenting opinion of Mr. Justice Frankfurter 
in the Barnette case seems somewhat nostalgic. He stated in effect that the 
First Amendment did not occupy any preferred status, that while he 
appreciated the objections to the flag-salute law, still compulsory salute 

™ 319 U.S. 157, 63 S.Ct. 882 (1943). 

™ 319 U.S. 103, 105, 63 S.Ct. 890, 891 (1943). See note 71, supra. 

3 319 U.S. 624, 63 S.Ct. 1178 (1943). 124 See note 54, supra. 
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of the flag was a question on which men might reasonably differ, and that 
it was intolerant for the Court to deny school bodies the right to impose a 
flag salute as a condition to attendance. It would seem, however, by sev- 
eral decisions that the Supreme Court, even with the help of Mr. Justice 
Frankfurter, does not view laws which are challenged under the First 
Amendment, as embraced within the Fourteenth Amendment, with the 
same tolerance as it does many other types of laws challenged under the 
Fourteenth Amendment.’s In view of the decision in the Barnette case, it 
was decided by a unanimous court in Taylor v. Mississippi’ that Mis- 
sissippi could not punish Jehovah’s Witnesses for refusing to honor the 
flag of the United States. It was also held that the criminal convictions of 
the Witnesses could not be sustained on the theory that they disseminated 
printed matter that was designed to encourage disloyalty to the state and 
national governments. There was no evil purpose shown, and there was no 
clear or present danger. It is interesting that the Court reverted to the 
clear-and-present-danger test rather than to the more expanded test that 
was asserted by the majority in the Bridges case.’*” 

In Adams v. United States™ the majority held that a defendant in a 
federal court who deliberately insisted, contrary to the advice of the dis- 
trict court, upon being his own lawyer, and in writing waived a jury, with- 
out, however, the advice of counsel, could not complain after the verdict 
had gone against him. The defendant had had experience in one compli- 
cated law suit, which he had previously instituted and tried without suc- 
cess. Nevertheless Justices Douglas, Black, and Murphy dissented, say- 
ing that it could not be assumed, in the absence of legal advice, that a 
waiver of a jury trial was intelligent conduct in such a case as the one be- 
fore the Court. Of more interest is the separate dissenting opinion of Mr. 
Justice Murphy, who stated: “I do not concede that the right to a jury 
trial can be waived in criminal proceedings in the federal courts.”’ But in 
Pation v. United States,"° decided in 1930, it was held that the defendant 
could waive the right to have his trial completed by a jury of twelve and 
accept a jury of eleven. And the Court in the Patton case based its holding 
on the premise that a trial by a jury of eleven is not different from a jury- 
waived case. 

In Schneiderman v. United States'** it was held that Schneiderman’s nat- 
uralization could not be properly set aside twelve years after it was grant- 
ed, even though at the time of naturalization Schneiderman was a member 

"5 See notes 50, 51, 52, 53, and 77, supra. 18 317 U.S. 269, 605, 63 S.Ct. 236 (1943). 

16 319 U.S. 583, 63 S.Ct. 1200 (1943). 199 281 U.S. 276, 50 S.Ct. 253 (1930). 

"87 See note 70, supra. 13° 320 U.S. 118, 63 S.Ct. 1333 (1943). 
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of the Communist party. Four members of the Court held that it was the 
duty of the government to prove its case by evidence that was clear, un- 
equivocal, and convincing; and that it could not succeed upon a bare pre- 
ponderance of evidence which left the issue in doubt. After announcing 
this so-called “exacting” standard, the majority of the Court concluded 
that the government had not shown that Schneiderman believed in or ad- 
vocated force and violence as a means of obtaining political ends. The four 
members who asserted this point of view were Justices Murphy, Black, 
Reed, and Jackson. Mr. Justice Douglas in a concurring opinion took a 
more extreme position, viz., that a judgment of naturalization is final ex- 
cept for fraud. As there was no claim of fraud committed by Schneider- 
man, there could be only one result under this rule. Mr. Justice Rutledge 
also concurred in a separate opinion. Justices Stone, Roberts, and Frank- 
furter dissented. They disagreed with the standard by which the evidence 
must be tested, and asserted that the standard of the majority was one 
that had been derived from land-fraud cases which involved personal 
moral obliquity. In any event, in their view the evidence was clear that 
Schneiderman during the five years preceding his petition for naturaliza- 
tion had not behaved as a man attached to the principles of the Constitu- 
tion. 

In two cases'* the Supreme Court upheld curfew regulations which had 
been imposed upon all persons of Japanese ancestry in military areas cre- 
ated under the authority of a presidential order. Six members of the 
Court held that the curfew regulations did not violate the Fifth Amend- 
ment because of racial discrimination nor did they violate the dogma 
against the delegation of legislative power. Mr. Justice Douglas, concur- 
ring in the result, stated that the Court could not judge of the military 
requirement, where the regulations had some relation to espionage and 
sabotage. Mr. Justice Murphy concurred reluctantly, saying that for the 
first time the Court was sustaining a substantial restriction of the personal 
liberty of citizens of the United States based upon the accident of race or 
ancestry. Mr. Justice Rutledge concurred in the decision of the Court, 
except for the possible suggestion in the Court’s opinion that courts have 
no power to review the action of a military officer against a civilian citizen 
in a military area under emergency conditions. His point of view seems to 
be sharply in opposition to that expressed by Mr. Justice Douglas. 

Finally, in Ex parte Quirin,'* the Court, with Mr. Justice Murphy tak- 

*3* Kiyoshi Hirabayashi v. United States, 320 U.S. 81, 63 S.Ct. 1375 (1943); Minoru Yasui 
v. United States, 320 U.S. 115, 63 S.Ct. 1392 (1943). 

3 317 U.S. 1, 63 S.Ct. 1 (1942), 
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ing no part, was unanimous in holding that the saboteurs who were landed 
in this country by German submarines for the purpose of destroying war 
materials and utilities, could be properly tried by a military commission 
set up by the President and without a jury. The famous Milligan case**? 
was differentiated. . 
The case of greatest interest during the October, 1943, term was United 
States v. South-Eastern Underwriters Ass’n?*4 The majority opinion by 
Justices Black, Douglas, Murphy, and Rutledge held that fire insurance 
business as manifested in the particular case was commerce among the 
several states. In arriving at this result the Court did not overrule the 
previous decisions of Paul v. Virginia, Hooper v. California, and New 
York Life Insurance Co. v. Deer Lodge County."*s But it disapproved the 
Court’s previous attitude that insurance is not commerce. Inevitably, the 
decision caused much criticism, because the insurance business is a vested 
interest of vast proportions. While only four judges concurred in the 
majority opinion, it is difficult to understand how insurance companies 
can obtain much general satisfaction from the other two opinions. Par- 
ticularly, Mr. Justice Jackson stated that, if he were considering the mat- 
ter for the first time, insurance business conducted across state lines would 
clearly be interstate commerce. His dissent, therefore, was based upon his 
desire to adhere to the fiction that insurance is not commerce and to main- 
tain the judicial status quo. The dissenting opinion of Mr. Chief Justice 
Stone, joined in by Mr. Justice Frankfurter, rests upon a distinction which 
appears to be of academic nicety. Thus, they held that the “business” of 
insurance is not commerce among the several states; but they would not 
prohibit Congress from regulating the incidental use of the facilities of in- 
terstate commerce in the conduct of insurance business. This would leave 
the matter in an uncertain status, but one may doubt whether in the long 
run there would be any great difference between this point of view and 
that of the majority, despite the statement by Stone and Frankfurter that 
the majority was “overturning the precedents of seventy-five years.” It 
is not wholly fair to state that the decision of the Supreme Court as to the 
scope of the commerce clause was rendered by a minority of the Court. 
For, with two members taking no part, the result was that five members 
concluded that, logically, insurance business conducted across state lines 
is within the commerce clause. The other two, as demonstrated by the 


133 Ex parte Milligan, 4 Wall. (U.S.) 2, 18 L.Ed. 281 (1866). 
"54 322 U.S. 533, 64 S.Ct. 1162 (1944). 


"368 Wall. (U.S.) 168, 19 L.Ed. 357 (1869); 155 U.S. 648, 15 S.Ct. 207 (1895); 231 U.S. 
495, 34 S.Ct. 167 (1973). : 
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succeeding case of Polish National Alliance v. National Labor Relations 
Board** would apparently deny to Congress very little power to regulate 
the insurance business, if Congress should undertake to regulate the 
“many aspects” of that business as it is ordinarily conducted in this coun- 
try. 

In three cases, viz., Bowles v. Willingham,'*" Y akus v. United States'* and 
Stewart & Bros. v. Bowles,'*° the Emergency Price Control Act and the Sec- 
ond War Powers Act were held to be within the power of Congress. Mr. 
Justice Roberts was the only dissenter in both the cases. In the Yakus 
case Justices Rutledge and Murphy also dissented, but they objected only 
to the criminal procedure aspect of the Emergency Price Control Act. 

Aside from these cases the main activity of the Supreme Court during 
the 1943 term concerned the Bill of Rights. The most important case was 
Smith v. Allwright, which expressly overruled Grovey v. Townsend’* 
and held that the primary election conducted in Texas by the Democratic 
party under the existing Texas statutes was state action. Since the Texas 
Democratic party had adopted a resolution forbidding Negroes from par- 
ticipating in its primary, this state action was held to be in violation of the 
Fifteenth Amendment. Strictly speaking, the Fifteenth Amendment is 
not regarded as a part of the Bill of Rights, but the same result could have 
been reached, apparently, under the Fourteenth Amendment. The case is 
one that advances the fundamental privilege of individuals to vote. Mr. 


Justice Roberts was the only justice to dissent in Smith v. Allwright. He 
asserted, with considerable vigor in this case and in another case’* con- 
cerning admiralty law, that the present Court was making aspectacle of it- 
self in showing very little tolerance for previous decisions of the Court, 
and in general was making the case-law extremely unpredictable. 


136 322 U.S. 643, 64 S.Ct. 1196 (1944). 138 321 U.S. 414, 64 S.Ct. 660 (1944). 
137 321 U.S. 503, 64 S.Ct. 641 (1944). 139 322 U.S. 398, 64 S.Ct. 1097 (1944). 


4° 321 U.S. 649, 64 S.Ct. 757 (1944). Cf. Snowden v. Hughes, 321 U.S. 1, 64 S.Ct. 397, 
(1944). 


"4 295 U.S. 45, 55 S.Ct. 622 (1935). 


*# Mahnich v. Southern Steamship Co., 321 U.S. 96, 64 S.Ct. 455 Coe But observe 
that Mr. Justice Roberts has frequently participated i in decisions where other decisions were 
overruled, expressly or otherwise: West Coast Hotel Co. v. Parrish, 300 U.S. 379, 57 S.Ct. 
578 (1937); United States v. Wood, 299 U.S. 123, 57 S.Ct. 177 (1936); Helvering v. Mountain 
Producers Corp., 303 U.S. 376, 58 S.Ct. 623 (1938); Erie R. Co. v. Tompkins, 304 U.S. 64, 
58 S.Ct. 817 (1938); United States v. Bekins, 304 U.S. 27, 58 S.Ct. 811 (1938); Graves v. New 
York, 306 U.S. 466, 59 S.Ct. 595 (1939); O’Malley v. Woodrough, 307 U.S. 277, 59 S.Ct. 838 
(1939); Tigner v. Texas, 310 U.S. 141, 60 S.Ct. 879 (1940); United States v. Darby, 312 U.S. 
100, 657, 61 S.Ct. 451 (1941); California v. Thompson, 313 U.S. 109, 61 S.Ct. 930 (1941); 
Olsen v. Nebraska, 313 U.S. 236, 61 S.Ct. 862 (1941); Alabama v. King & Boozer, 314 U.S. 1, 
62 S.Ct. 43 (1941); Williams v. North Carolina, 317 U.S. 287, 63 S.Ct. 207 (1942). 
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It is interesting to observe that in another election case, viz., United 
States v. Saylor,* six justices sustained an indictment charging Saylor 
and others with conspiracies to stuff a ballot box with fictitious ballots at 
the November, 1942, election, wherein a senator of the United States from 
Kentucky was being elected., These two election cases, whatever else may 
be said of them, should advance the cause of honest and democratic po- 
litical action; and that seems to be the consideration of greatest impor- 
tance. 

Jehovah’s Witnesses, as usual in late years, were before the Court. Fol- 
lett v. Town of McCormick'* held that a Jehovah’s Witness could make his 
living by peddling religious publications in the town without the payment 
of a license fee. This decision was arrived at by the same division of the 
Court that appeared previously in Jones v. Opelika except that Mr. Jus- 
tice Reed, who dissented in the Opelika and Murdock cases,* concurred 
in the conclusion reached by the majority in the Follett case because “these 
opinions are now the law of the land.” But Justices Roberts, Frankfurter, 
and Jackson believed that the Follett case extended the rule of those 


cases. 

Jehovah’s Witnesses lost the case of Prince v. Massachusetts.*” It was 
held that Massachusetts was entitled to enforce a statute prohibiting 
girls under eighteen from selling magazines on the streets, even though the 


particular girl was a Jehovah’s Witness, who sold religious publications of 
that sect and testified that she did so asa result of her religious convictions. 
This result produced an unusual division of the Court. The majority 
opinion was written by Mr. Justice Rutledge and concurred in by Justices 
Stone, Black, Reed, and Douglas. Justices Jackson, Roberts, and Frank- 
furter concurred in the result, but dissented as to the reasoning in the opin- 
ion by Rutledge. The only justice who wished to hold that the Massachu- 
setts statute utterly deprived the girl of her constitutional right to reli- 
gious freedom was Mr. Justice Murphy. He stated what has long been im- 
plicit in recent decisions concerning freedom of speech, press, and religion, 
viz., that there is not only no strong presumption of the constitutionality 
of such legislation as Massachusetts had passed concerning child labor as 
applied to the facts in the Prince case, but that “‘on the contrary the human 
freedoms enumerated in the First Amendment and carried over into the 
Fourteenth Amendment are to be presumed to be invulnerable and any 
attempt to sweep away those freedoms is prima facie invalid.” That is a 
very strong statement that in respect to the presumption of constitution- 


43 322 U.S. 385, 64 S.Ct. 1101 (1944). 148 See supra, notes 120 and 122. 
44 321 U.S. 573, 64 S.Ct. 717 (1944). 146 321 U.S. 158, 64 S.Ct. 438 (1944). 
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ality a marked difference exists between the First Amendment and other 
parts of the national Constitution. 

Accordingly, in United States v. Ballard,'*" where the defendents were 
indicted for using the mails to defraud by representing that they were 
divine messengers on earth to communicate to mankind the words of the 
ascended masters of the “I Am” movement, it was held that the jury 
could not be permitted to pass upon the truth of their claims. ‘The only 
issue before the jury was the good faith of the defendants. Only Mr. Jus- 
tice Jackson wholly disapproved of the prosecution. 

There were two cases of unusual interest concerning the privilege of 
self-incrimination. One of them, United States v. White} held that an 
assistant supervisor of a labor union in possession of union and not private 
documents, which had been demanded upon a subpoena duces tecum, was 
under the duty to produce the documents. The problem before the Court 
was whether the unincorporated labor union would be regarded as an en- 
tity similar to a corporation, which is not entitled to the privilege, or 
whether the union would be regarded as similar to a human being, who is 
entitled to the privilege. The Court unanimously held that the respondent 
White was not entitled to the privilege, even though he claimed that the 
documents might incriminate him. Three of the justices, however, con- 
curred only in the result of the opinion delivered by Mr. Justice Murphy. 

In the other case, Feldman v. United States,“ the Court divided, with 
Justices Murphy and Jackson taking no part. Justices Frankfurter, Stone, 
Roberts, and Reed held that in a trial in a federal court for a violation of a 
federal statute the United States may introduce in evidence testimony 
which had been obtained from the defendant while he was a defendant ina 
New York State court for the discovery of his assets and was compelled 
to testify under a New York immunity statute. Justices Black, Douglas, 
and Rutledge dissented. 

In Hariszel v. United States*®* a bare majority of the Court reversed the 
conviction of Hartzel under the Espionage Act. It would appear that this 
decision is in sharp contrast to some of the decisions following the last 
World War. It appears reasonably clear that the present Court is much 
more tolerant of criticism of our participation in the war effort than was 
the Court in 1919 and 1920. 

Baumgariner v. United States‘™ seems to have put an end to most of the 
efforts to revoke the naturalization secured by aliens who were later as- 


"41 322 U.S. 78, 64 S.Ct. 882 (1944). 


148 322 U.S. 6094, 64 S.Ct. 1248 (1944). *8° 322 U.S. 680, 64 S.Ct. 1233 (1944). 
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serted to have secured them by fraudulently representing that they had 
abandoned their allegiance to Germany and Italy and had in good faith 
assumed allegiance to the United States. The standard of proof set forth 
’ in the Baumgartner case as well as in the Schneiderman case is so strict 
that it is believed that it can be met only in relatively few instances. So, 
again, the Supreme Court, as presently constituted, is protecting civil 
liberties. The only question that can fairly be raised is whether the Court 
or a majority of it has announced extreme ideas in its desire to uphold the 
Bill of Rights. 

While in Lyons v. Oklahoma’ by a vote of six to three the Court sus- 
tained the admission of a later confession in a murder trial, even though 
an earlier confession was admittedly involuntary, yet in Aschraft v. 
Tennessee‘? six members of the Court reversed a conviction of murder 
where the confession had been gained by a thirty-six hour period of ques- 
tioning, without sleep or rest. Ashcraft was not a Negro; nor was he poor 
or helpless. He was not threatened or subjected to physical violence, and 
he was not detained in custody until a week after his wife was killed. The 
Ashcraft case, therefore, seems to have carried the Court to the most ad- 
vanced position yet announced, in the protection of individuals against 
confessions in state trials. 

In Pollock v. Williams,’ with Justices Reed and Stone dissenting, a 
Florida statute was held to violate the Thirteenth Amendment and the 
federal Antipeonage Act. The Florida statute penalized one who with in- 
tent to defraud obtains an advance payment upon a contract to perform 
labor. The Florida statute also provided that the failure to perform the con- 
tract or to return the advance payment would be prima facie evidence of 
the intent to defraud. Florida argued that this statutory presumption was 
unimportant in the particular case because Pollock had pleaded guilty. 
But the Court replied that the presumption provision had a coercive effect 
in producing the plea of guilty. 

In Cafeteria Employees Union v: Angelos’ it was held that a New York 
State court had improperly granted an injunction under a New York 
statute to the owners of a cafeteria, who had no employees, where the in- 
junction was granted against pickets who were trying to unionize the 
cafeteria. The injunction violated the right to free speech by the pickets, 
where there was no violence, even though there were isolated instances of 
insults to customers and some untruthful statements by the pickets. How 


182 322 U.S. 596, 64 S.Ct. 1208 (1944). 184 322 U.S. 4, 64 S.Ct. 792 (1944). 
"53 322 U.S. 143, 64 S.Ct. g21 (1944). 185 320 U.S. 293, 64 S.Ct. 126 (1943). 
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far pickets may indulge in untruthful utterances does not appear to have 
been answered. 


CONCLUSIONS 


In view of the record, what shall we conclude concerning the charges 
made by the State Bar of Texas? 

(x) By innuendo the Court is accused of having been motivated by 
“political, personal and unworthy motives,” and of subjecting itself, by 
its course of conduct, to the suspicion that it has perverted the law in 
order to render decisions pleasing to President Roosevelt. The writer 
knows of no evidence that justifies these charges. As far as he knows, the 
members of the Supreme Court who have been appointed by President 
Roosevelt are conscientious men. He assumes that they were chosen be- 
cause the President was convinced that they had a political and judicial 
philosophy different from that exhibited by Justices Van Devanter, Mc- 
Reynolds, Sutherland, and Butler. The fact that President Roosevelt’s 
appointees have been so frequently supported by the appointees of other 
presidents tends to refute these charges. In any event it seems that the 
State Bar of Texas, having made its charges, has the burden of proof. 
That it has failed to submit such proof seems obvious. One wonders 
whether those who voted for the resolution are still happy about these 
nasty insinuations. 

(2) It is asserted that the Court “‘is losing, if it has not already lost, the 
high esteem in which it has been held by the people.” No doubt this is true 
of some people. But who are the people? Obviously, the lawyers of Texas, 
as well as all the lawyers in the United States, are a very small percentage 
of the people. It seems possible, at least, that a majority of the people 
still have faith in the Supreme Court of the United States. Indeed, it is 
possible that most of the people think that the Supreme Court as now 
constituted is entitled to a higher esteem than was the Court as it was con- 
stituted during the 1920’s. It must be remembered that many lawyers, 
perhaps most of them, are not only conservative, but represent most of the 
time vested interests. They are in a doubtful position to speak objectively. 
Probably we shall have to wait at least twenty-five years, before it can be 
determined whether the Supreme Court of the year 1945 should be highly 
regarded or whether it was below average. It seems at least possible that 
the Supreme Court, as constituted from 1937 to 1945, will be regarded as 
one of the greatest in the history of the Court. 

(3) That the Court during the period just mentioned has overruled 
many precedents is freely admitted. As far as known, there has been no 
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period of equal length in the history of the Court which has been so revo- 
lutionary in its nature. But there are good revolutions as well as bad revo- 
lutions. This is another determination that must be left to the future. 
Perhaps the State Bar of Texas has some prophetic vision, but I doubt it. 

(4) The inferential charge that the Court since 1937 has failed to up- 
hold the Bill of Rights seems utterly ridiculous. And the ridiculous nature 
of this charge should not be forgotten when other assertions of the State 
Bar of Texas are considered. 

(5) It seems ridiculous to assert that the Court has overruled prece- 
dents “without assigning any valid reason therefor.” Reasons have been 
given. It is a matter of opinion whether the reasons are valid or whether 
the Court has based its decisions on “‘casuistry and sophistry rather than 
logic.” As for the writer, he would have agreed with most of the decisions 
and opinions which have overruled precedents. He would have disagreed 
with some of them. That is to be expected. The Supreme Court since 1937 
has not been dealing with run-of-the-mine cases that are easy of decision. 
In the main it has dealt with vety tough legal problems. A charge that 
some of the members of the Court, for example, Justices Black, Douglas, 
and Murphy, are zealots who tend to take extreme positions would be un- 
derstandable. Even this suggestion is offered with diffidence, because it is 
recognized that it is entirely possible that twenty-five years from now 
they will be regarded as the members of the Court who had the greatest 
vision. The lawyers of Texas should not forget the career of Mr. Justice 
Brandeis; how his appointment was deplored and opposed by so many 
leaders of the American Bar. And yet is it not fair to state that today Mr. 
Justice Brandeis is regarded as having been one of the ablest and one of 
the most useful members of the Court? 

(6) What does the State Bar of Texas mean by stating that the rule of 
stare decisis should not be substantially impaired? It is believed that no 
member of the Court in the last forty or fifty years, who has been on the 
Court for a substantial length of time, has failed to participate in at least 
one decision that overruled a precedent. How can this expression of convic- 
tion be limited? The problem is one of great magnitude. After all, deci- 
sions interpreting constitutional provisions are not entirely comparable 
with decisions in private law. The courts of the United States have exer- 
cised the power of judicial review and judicial supremacy to a greater ex- 
tent than have the courts in any other country. This power has its dangers. 
We can hardly expect the people to be forever ruled by decisions which 
seem to them unjust, merely to uphold the rule of stare decisis and there- 
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by to make it possible for lawyers to advise their clients with greater ac- 
curacy. Such a rigid conception of a judge’s duty in constitutional law 
could cause revolutions. It is no complete answer to say that the Consti- 
tution can be amended. It is well recognized that it is very difficult to 
amend the United States Constitution. That is one of its defects. Why, 
then, is it not desirable to recognize that the rule of stare decisis should 
not be rigidly applied in constitutional law? This point of view has been 
expressed by the Supreme Court. As far as I am concerned, I much prefer 
it to the point of view expressed by angry and emotional lawyers in 
Texas.** 

(7) The most amazing assertion in the Texas resolution is the demand 
for’ “a return to the application of known principles and previously dis- 
closed courses of reason.’’ Does the State Bar of Texas seriously advocate 
that all the decisions which have been overruled since 1937 shall be rein- 
stated? In order to do so, the highly praised rule of stare decisis will have 
to be flouted. An evil complained of will have to be indulged many times. 
And to what end will all of this be? Doés the State Bar of Texas seriously 
desire to have a constitutional principle that will prohibit Congress from 
passing laws forbidding the shipment of goods in interstate commerce, 
where the goods have been made by child labor? Prohibiting the states 
and the nation from enacting minimum wage laws? From enacting legis- 
lation now embodied in the Fair Labor Standards Act? The Agricultural 
Adjustment Act? The Municipal Corporation Bankruptcy Act? Does it 
desire to have it impossible for Texas and other states to prosecute trusts, 
where producers of agricultural products are exempted? For a state to 
fix the maximum compensation of a private employment agency? Pre- 
sumably, Texas is strong for a return to the principle that prohibits 
Negroes from participating in the Democratic primary. Is that the desire 
that caused the Texas explosion? 


+86 Tt would seem to be desirable for the Supreme Court of the United States to apply on 
proper occasions the principle stated by the Supreme Court of Montana in Montana etc. Co. v. 
Great Northern Ry. Co., 91 Mont. 194, 7 P. 2d 919 (1932), and in Sunburst Oil & Refining 
Co. v. Great Northern Ry. Co., 91 Mont. 216, 7 P. 2d 927 (1932), and by the Court of Appeals 
of Kentucky in Payne v. City of Covington, 276 Ky. 380, 123 S.W. 2d 1045 (1938). In these 
cases the courts overruled previous decisions, but they held that the reversal would be effec- 
tive as to future, but not past, transactions. For comment see 27 Jour. Am. Jud. Society 183 
(1944). 





OBSERVATIONS ON THE ORIGIN AND DEVELOP: 
MENT OF THE IDEA OF JUSTICE 


ALEXANDER H. Krappe* 


[Ts term justice,* like the Latin iustitia from which it is derived, 
is currently used in two acceptations, to wit: (1) as a designation 
of that state of affairs which a given society regards as the good 
one, that state in which things are done as they ought to be done, the state 
of harmonious, peaceful relation between individuals, the individual and 
the social group of which he is a member, several social groups, and, fur- 
thermore, between individuals or social groups and certain higher powers 
whose existence is assumed, as well as, finally, though with certain restric- 
tions,? between human individuals and certain members of the animal 
kingdom, and (2) as a convenient term for a general disposition on the part 
of individuals, social groups, higher powers, or animals to maintain or help 
bring about this state of perfection. In the classical definition of Thomas 
Aquinas, taken from the Digest,’ that “Justice is a habit according to 
which, by a constant and perpetual will, we give to each his due,” the 
term justice is clearly used in the second of the two acceptations.‘ But it is 
equally clear that the second meaning wholly depends upon the first—so 
much so that without the one the other would not exist. For the purpose 
of the present study it is therefore sufficient, in order to clear up the exact 
nature of this state of perfection, to trace it, if possible, to its roots or to 
one of its roots. 

From the definitions attempted above, it follows that the concept pre- 
supposes a more or less complicated social organization composed of mem- 
bers whose rights, while not necessarily equal,‘ are nonetheless well de- 


* Université de Bruxelles. 

* For a good outline of the concept and its evolution in Western civilization in classical 
and Hebrew antiquity cf. Gurvitch, 8 Encyclopaedia of the Social Sciences, 509 ff: (1932). 

* The question whether the lower animals had claims upon our justice and mercy as men 
did or whether they were of no account, owing to their different nature, was the subject of 
debates among the Stoic doctors. Cf. Diog. Laert., VII. 1. 125 f.; X. 150. The Roman Catholic 
Church acknowledges no obligations of man to animals. 

3 Digest I:4: “Iustitia est constans et perpetua voluntas ius suum cuique tribuendi.” 

4 It is in this sense, too, that Edward Westermarck employs the term; cf. his work, The 
Origin and Development of the Moral Ideas, vol. I, p. 128 (1912-17). 

5 Husserl, 47 International Journal of Ethics 284 (1937), properly pointed out that the idea 
of equality is foreign to many communities governed by tradition; but he failed to stress that a 
state of inequality willingly accepted and duly regulated by law and custom, while not the 
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fined and generally acknowledged by the group as a whole. Thus there 
may be justice among the fowl of a barnyard, the bees of a hive, and be- 
tween a cat and a dog living in the same household; but there can be no 
justice between wolves and sheep, for the latter have no right acknowl- 
edged by the former; the two are in a permanent status belli. To call the 
wolf ‘unjust’ because of its avowed fondness for mutton and its frank and 
open manner of obtaining it, is therefore a bad logical lapse. Justice is by 
no means of universal application but a state possible only among certain 
well-defined organisms or groups of similars; its importance lies solely in 
the fact that Homo sapiens happens to be one of these. 

Justice is then the most perfect expression of harmonious relation be- 
tween individuals or social groups living in peace and friendship with 
one another on the basis of the freely acknowledged rights of each. Injus- 
tice means the denial or abrogation of those rights, that is, the negation 
of the very foundation upon which such a society is built, and hence nec- 
essarily leads to its speedy dissolution. This sufficiently explains the vast 
importance of the mechanism required to maintain it and to bring it about 
where it did not exist previously, i.e., where a society is just being organ- 
ized, or to improve and perfect it. This holds true for all social organiza- 
zations—savage tribe, religious community (ecclesia), village community, 
polity, and the modern state. As is well known, most of the troubles from 
which the world is suffering at the time of this writing are owing to the 
absence of the corresponding mechanisms as applied to sovereign states. 

From what has been said it is also clear that the yearning for such per- 
fect relations as can be honored with the term of justice must antedate all 
complex social organisations, since without it they could not have been 
constituted in the first place. It is therefore bound to exist even in the most 
rudimentary forms of society, and to be a basic trait of human character, 
something quod semper, quod ubique, quod ab omnibus. In fact, it cannot be 
separated from the basic truth, recognized by Aristotle and badly neg- 
lected by J. -J. Rousseau, that man is a civic animal. To get at its root we 
must leave aside all the refinements which complex civilizations have im- 
parted to the ancient concept, and must observe its manifestations among 
the simple societies of the semi-civilized. 


Mindful of the well-known experience that all symbols are of consider- 
able, often of a truly venerable, age, we recall that the symbol of justice 





most perfect state conceivable in the absolute, is not in itself a state of ‘injustice’—at least not 
so long as law and custom are properly observed and enforced, so that every one, high and 
low, receives his ‘due.’ The Venetian oligarchy, to quote only one example, was certainly not 
grounded on any idea of ‘equality’; but no one will deny that there was ‘justice’ in Venice. 
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is the balance, a form of symbolism which may or may not be older than 
the rise of trade in the great river valleys. At all events, it expresses the 
idea of reciprocity and seems to indicate that reciprocity is an essential, 
perhaps the most essential, element in the complicated concept of justice. 
Historical and anthropological research has presented us with innumerable 
illustrations from the simple societies of the semi-civilized.* Since Edward 
Westermarck in his classical work fér some reason fails to bring out this 
basic fact, a presentation of some of the more striking of these illustrations 
may prove helpful. 

As is generally known, the exogamic marriage predominates over a large 
part of the earth’s surface. This simply means that the wife is chosen from 
another social group. This implies in practice that group B cedes a girl to 
be the wife of a member of group A, thus voluntarily depriving itself of an 
economic asset represented by the girl’s power to do productive labor, in 
favor of group A. This is so far recognized by the latter that an equivalent 
is offered in return.’ This equivalent may take various forms, viz.: (1) a 
payment in kind (cattle) or cash; (2) a girl of group A given to a member 
of group B;* (3) a certain amount of work performed by the prospective 
husband for the bride’s father or brother, i.e., for group B.* As most 
readers will recall, it is in this manner that in the biblical narrative Jacob 
‘earns’ his two wives. 

Such are three among the ‘just’ methods of entering upon the holy state 
of matrimony. As may be surmised, there occasionally occurs a less ‘just’ 
procedure, which consists in the rape or abduction of the bride with or 
without her consent. That this procedure was once fairly widespread in 
the ancient world may be safely concluded from such famous cases as the 
rape of the fair Helen, the abduction of the Sabinian women by the Ro- 
mans, etc."® It is interesting to note that the existing narratives of these 
events make it clear that they were essentially ‘unjust,’ inasmuch as they 
were not directed against an enemy, i.e., a party to whom no sort of obli- 
gation was owing, but against parties on a footing of peace and friendship. 

* The honor of having, in modern times, brought out fully the importance of reciprocity 
in social relations goes back to the French scholar Marcel Mauss, Essai sur le don (Année 


sociologique, nouv. série, a8 oer-ees Paris, 1925, pp. 30-186, and to the German anthro- 
pologist Thurnwald, Die Gemeinde der Banaro, esp. p. 10 (1921). 


7 Lévy-Bruhl, The “Soul” of the Primitive 99 ff. (1928), 


* James, An Introduction to ee 3 (1919): “The simplest, and therefore 
perhaps the commonest method of procedure is to exchange a sister for a wife.” Cf. also 
Lowie, Primitive Society 18 (1920). 


* Sir James G. Frazer, 2 Folk-Lore in the Old Testament 342 ff. (1918). 
*e McLennan, Studies in Ancient History 31 ff. (1886). 
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In the case of Helen, Paris was bound to Menelaus by the ties of hospital- 
ity; in the case of the Sabinian women, Romulus had solemnly proclaimed 
a state of peace in connexion with the games to which the Sabines had 
been invited. The outcome of these tales leaves no doubt about the true 
sentiments of the societies for which they were written or recited; it means 
that public opinion did not approve of the procedures adopted. 

This tallies with the attitude of present-day semi-civilised societies, 
among whom violence is not ordinarily resorted to. If asked why it is not, 
the usual (and doubtless correct) answer is that such a procedure need- 
lessly complicates matters: clan B considers itself ‘wronged,’ i.e., deprived 
of something intrinsically its own, without a fair equivalent being offered 
in return. The least that may therefore be expected to happen is that it 
reacts by abducting a woman of clan A. Unfortunately, violence is usually 
apt to lead much farther than was originally contemplated, and there re- 
sult ‘complications,’ involving slayings or mutilations. That is why mar- 
riage by capture is frowned upon in most semi-civilised societies, and, when 
it does occur, is speedily settled either by the return of the woman ab- 
ducted or by the offer of a fair equivalent, which may assume any of the 
three forms mentioned above.” Justice, at all events, means perfect rec- 
iprocity between such social groups as formally recognize each other’s 
rights and who in most cases have established what the Latin jurists 
called connubium between each other. 

An even more striking example of this reciprocity is furnished by inter- 
tribal slayings. It has often been pointed out that the primitive view does 
not draw a demarcation line between intentional and unintentional slay- 
ings; that crime and tort are not differentiated. The semi-civilised man 
is content with looking at the simple fact, which, to his clan feeling and: 
clan consciousness, means an undeserved loss for the group resulting from 
the slaying of a useful member. 

Here it is well to remember that ‘useful’ is by no means the mere 
equivalent of ‘productive’ in the sense of modern economics: it means in 
fact considerably more, for to the value of a man in collective fishing, hunt- 
ing, grazing, gardening, and primitive tillage (and in semi-civilised socie- 
ties these activities are largely collective) there must be added the prestige 
value which is inevitably conferred upon a social group by its mere num- 
ber. A slaying, whether accidental or intentional, means a reduction of its 
power from the economic and political viewpoint; it is calculated to dis- 
turb the balance of power existing between rival clans. Hence the neces- 
sity of ‘redressing’ this wrong in any one of a number of ways. 

*t Letourneau, The Evolution of Marriage 91 ff., 107 (1895). 
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One of these, perhaps the most obvious one, is that of weakening the 
slayer’s clan correspondingly by slaying one of its members, preferably 
the slayer himself, who is thus the equivalent of the man slain.“ The dis- 
advantage of this method is very much the same as the one observed in 
connexion with the rape of brides: it leads to complications, as violence is 
apt to have consequences difficult to foresee and to carry both parties toa 
dispute further than they had originally intended to go.’? For this reason 
the desire to ‘compensate’ for a slaying by the offer of a fair equivalent 
arose at a very early stage, first, no doubt, in cases where the slaying was 
manifestly unintentional and purely accidental. This compensation may 
take one of several forms. It may consist of the delivery to the clan 
wronged of a price, in kind or in cash, which by agreement is deemed suffi- 
cient to indemnify the group injured for the economic and prestige loss 
sustained. This is the origin of the well-known institution called wergild, 
bloodfime, etc., and which appears to be common to all humanity, except 
in so far as it has been replaced, in the ancient and modern civilisations, by 
more perfect forms of atonement. 

It may take a more peculiar form still: the slayer may surrender to the 
hostile clan, to be adopted by it, thus taking the place of the man slain 
and placing his own productive labor at the disposal of the clan injured by 
the slaying. Among certain North American Indians, for example, the 
feelings of a desolate mother, whose son had been brutally murdered, were 
assuaged by adopting the murderer in place of her slain son.** Among the 
Kabyls of Algeria a person who had killed another unintentionally, went 
to the parents of the slain, saying: “If you wish to kill me, kill me; here is 
my winding sheet. If not, pardon me, and I shall henceforth be one of your 
children.” From this day on the manslayer was considered to belong to the 
kharouba, or gens, of the deceased." 

Similarly, a widow whose husband had been murdered, might be con- 
soled by marrying the murderer.* Some readers may recall an episode of 
the Old French romance of the Chevalier du Lion, in which this very con- 
tingency arises: the hero takes the place of the knight whom he has slain 
in combat, and marries the widow who, the poet is careful to point out, is 

12 We intentionally disregard here, of course, the emotional element, which in many cases 
probably plays an even larger part than mere calculation. 


"3 Cf. Tacitus, Germ., c. 21: nec implacabiles durant: luitur enim etiam homicidium certo 
armentorum ac pecorum numero recipitque satisfactionem universa domus, utiliter in publi- 
cum, quia periculosiores sunt inimicitiae iuxta libertatem. 


4 Letourneau, op. cit., 29r. 
‘Ss 3 Hanoteau et Letourneux, La Kybilie 68 f., cf. 1 Westermarck, op. cit. 484. 
** 2 Briffault, The Mothers 353 (1927). 
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clearly in need of a protector. It is not necessary to explain this story by 
the assumed model of the Rex nemorensis of Golden Bough memories or by 
equally hypothetical influences of the ancient Milesian tale of the Matron 
of Ephesus. It merely reflects a state of society and a conception of justice 
based upon strict reciprocity which, in Europe, had long ceased to exist 
when the romance was written down in the twelfth century, but which are 
found to the present day in many a semi-civilised society. 

Among the Habe hill-men of the French Sudan a murderer is expected 
to supply the family of the victim with a woman from his own family; 
when she bears a son, the boy is given the name of the murdered man, and 
the two families are once more on the best of terms.’? Among the JAabla of 
Northern Morocco one who has committed a homicide sometimes induces 
the avenger to abstain from his persecutions by giving him his sister or 
daughter in marriage; and a similar custom has been noticed among the 
Beni Amar and Bogos.* In other cases slaves are given to the relatives of 
the slain to atone, i.e., to compensate for the guilt.’ 

Much the same considerations are at the bottom of the ius talionis, the 
endeavor, that is, to exact from the offender an atonement which not only 
corresponds to the injury in the degree of gravity, but which is its exact 
equivalent in what would appear, to our way of thinking, the most insig- 
nificant details. It is for this reason that the Germans have replaced the 
Latin term by the word Spiegelstrafe,?’ thus intimating that the atonement 
reflects the injury as a mirror reflects an object. It is quite likely that there 
are some mystical considerations at the bottom of this institution, namely, 
the idea of a nefarious action, resembling a spell, which can be annulled 
and neutralised only by a like action but exerted in an inverse sense.” In 
the main, however, the ius talionis is merely the expression of the same 
conception of justice as absolute reciprocity. As such it is known all over 
the earth, among the ancient Babylonians and Hebrews no less than 
among the Iroquois of the New World.” The punishment may assume de- 
grading and repulsive forms. Thus in the case of adultery committed by a 
married man the New Caledonians practice a singular retaliation: the 
adult men of the village simply violate the wife of the delinquent.” As is 
generally known, some representatives of Jewish theology in Hellenistic 

:7 Arnaud in 3 Revue d’ethnographie et des traditions populaires 249 (1922); cf. Briffault, 
op. cit., I, 353, n. 3. On the whole subject cf. also Kropotkin, Mutual Aid 134 (1902). 

*8 ; Westermarck 484. *9 Ibid. *° Viz., “mirror punishment.” 

* Lévy-Bruhl, Le surnaturel et la nature dans la mentalité primitive 502 ff. (1931). 

#25 Thurnwald, Die menschliche Gesellschaft 110 and 161 (1931-34). 

23 Letourneau, op. cit. 209 ff. 
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times attributed to the deity the same considerations of purely human rec- 
iprocity relations, insisting that every evil-doer is punished here on earth 
by a misfortune which corresponds even in insignificant details to the fault 
committed. Thus in the Book of Jubilees, Cain, having slain Abel with a 
stone, is in turn killed by the stones of a collapsing house.” 

Bearing in mind that the overwhelming majority of cases in litigation 
involve questions of interest, it would seem logical to test the correctness 
of the views just set forth by an examination of the role of justice in 
‘primitive’ economy. As is now generally known, thanks to the researches 
of Marcel Mauss,** Malinowski, and other anthropologists, exchange in 
semi-civilised societies largely assumes the form of gifts. These are how- 
ever not gifts in our sense of the word, as the donor definitely imposes up- 
on the donee the obligation to return the equivalent of the gift at an early 
opportunity, if not at once. As has long been known from the accounts of 
travellers, no stranger may approach a chief unless prepared to make him 
a present.” It is also well known that the chief is then supposed to reward 
the giver with a present of his own, which should be (and often is) the 
equivalent of the gift proffered. Such an exchange of gifts establishes 
peaceful and friendly relations between the two parties.*’ 

Now it is worth noting that the chief is obviously not forced to re- 
ciprocate the stranger’s present. If he does so, the reason is that failure 
to do so would constitute a gross breach of good manners, calculated to 
diminish his prestige in the eyes of his own people, as liberality is one of 
the most outstanding virtues required and expected of a chief. There also 
seems to have lingered a belief that a gift had an obscure power of its own, 
likely to work harm on the donee unless reciprocated.** At all events, a 
disappointed stranger could most effectively revenge himself by satires 
upon the offender, magic songs, that is, which struck the person against 
whom they were uttered with illness or other misfortunes. Irish traditional 
lore is full of instances of this type.?® Even after the belief in the super- 


24 Bousset, Die Religion des Judentums im spithellenistischen Zeitalter 411 ff. (1926). 

5 Op. cit., supra, note 6, 

26 It is even now a prescribed custom at the courts of some Indian princes never to approach 
the monarch empty-handed, however trifling the present may be. 


27 The true nature of the ‘gift’ is still seen in the old German law rule by which a gift cannot 
be revoked once a return gift has been accepted. A similar provision has been noted in the law 
of Islam; cf. 1 Kohler and Wenger, Allgemeine Rechtsgeschichte 99 (1914) (Die Kultur der 
Gegenwart, IT, 7 [1]). 

28 Mauss, op. cit., supra, note 6, at 47. 


29 Robinson, Satirists and Enchanters in Early Irish Literature, in Studies in the History 
of Religions, presented to Crawford H. Toy, New York, 1912, pp. 95-130. 
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natural power of such satires had passed, there remained their effect upon 
the chief’s prestige, his honor, his good name. As a matter of fact, we know 
from the Icelandic sagas and the Teutonic epic that the same custom once 
existed in Northern Europe and that kings and jarls feared nothing more 
than the evil repute of miserliness.*° 

The exchange of goods and services moves on the same level. The 
ancient Scandinavian hird, like the retainers of an Irish or Scottish chief, 
did not serve for fixed wages or stipends. But they sat at the chief’s table 
and slept in the chief’s hall, and the chief was expected to bestow gifts, 
usually in the form of golden bracelets, upon them on special occasions. 
In the moving narrative of the death of St. Olaf, king of Norway, in the 
battle of Stiklestad (1030 a.D.), his court skald brings out the significant 
fact that the king had taken good care of his men and had fed them well, 
whence their willingness to die for him and with him. On the other hand, 
a miserly king cannot count upon the devotion and loyalty of his men; 
such a king is ‘unjust,’ and the absence of justice here means an absence of 
that reciprocity in gifts and services which formed the basis of economic 
and political life in ancient Scandinavia. 

On quite a different level, and certainly in an entirely different environ- 
ment, we have the Melanesian mapula, or payment made by the husband 
to his wife at frequent intervals, which is frankly declared to be the 
equivalent for the sexual services rendered by the wife; for the same term 
also denotes the payment made by men to unmarried girls (who enjoy 
considerable license) for a like service.** 

What is true for the ancient Scandinavians is no less so for all Teutonic 
peoples down to the period of the migrations and beyond. The Teutonic 
king’s treasure (Schatz) served no other purpose than to store the gifts 
which had to be distributed among the followers to keep them loyal and 
devoted to the prince. 

This insistence on reciprocity is so strong that in cases where by the 
very nature of the transaction the return present became invisible and in- 
tangible, though by no means imponderable, a symbolic or ‘token’ present 
was given in return. For example, in societies where taxes take the form of 
gifts presented to the executive, that is, to the chief or king, the latter is 

3° Quite naturally, this feeling of obligation can easily degenerate into a desire for mere 
ostentation, the endeavor to outbid the other party in generosity and liberality. This comes 


out in the “‘potlatches’’ of certain Indian tribes of British Columbia, which have frequently 
been commented on. 


3* Malinowski, Argonauts of the Western Pacific 179 (1922). 


3* Dahn, Urgeschichte der germanischen und romanischen Vélker, vol. I, pp. 484 ff. (1881); 
and vol. IV, pp. 55 ff. (1889). 
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not supposed to let the taxpayer go away empty-handed, but he will in- 
variably offer a gift in return which, though obviously not the equivalent 
of the gift offered, is so at least symbolically. The facts underlying this 
institution are evidently these: the true equivalent of the gift offered is 
exactly the same as that which accrues to the tax-payer of modern soci- 
eties, namely, good government, individual protection by the police and by 
the courts, etc. But this equivalent, though very real, is nonetheless in- 
visible. Thus it might appear that the monarch receives a gift without 
giving a fair, i.e., visible, equivalent. To obviate this unfavorable impres- 
sion, he makes a symbolic present to the party offering the gift, i.e., to the 
tax-payer. 

The same view, and the custom that has grown out of it, survived into 
the feudalism of the European Middle Ages. There a freeman who made 
over his property to a lord did so for real and very considerable advantages, 
the lord’s protection, a very important matter in a lawless age, but invis- 
ible all the same. His gift would thus have appeared one-sided. To avoid 
this erroneous and highly undesirable impression, the lord returned a sym- 
bolic present, some object of little value, a glove for example, which was 
the pledge of the liege lord to protect his liegeman in return for the gift. 

Much has been written in opposition to the views set forth in J.-J. 
Rousseau’s Contrat social and that philosopher’s theory of the State. As 
_ the historical school of F. K. von Savigny had no difficulty in pointing out, 
this theory suffered from over-simplification of a thorny problem and 
from a considerable ignorance of anthropological data. It is of course ab- 
surd to suppose that primitive communities were formed by constituent 
assemblies. All social organisations of this type are rather of slow growth 
and have their raison d’éire in the fact that man is a civic animal. 

All this may be readily granted but cannot alter the fact that Rousseau 
was fundamentally right: the essential basis of all social organisms, from 
the primitive community to the modern State, is an implied contract be- 
tween the governors and the governed.*? The Melanesian chief who re- 
ceives large offerings of yams and other produce at harvest time, is not 
supposed to keep these for his own exclusive use but is bound to redistrib- 
ute them among the tribesmen on stated occasions. The Teutonic (and 
also the Homeric) king received offerings in the form of gifts; in return he 
had to exercise very important functions; being thought divine, he was 
held responsible for fair weather and good crops. Crop failure and famine 

us“... , the whole of society seems built, if not upon an original explicit contract, as Rous- 


seau imagined, at least upon a quasi-contract . . . .” Gide and Rist, A History of Economic 
Doctrines 596 (Boston, n.d.). 
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spelt his doom; the ancient Swedes, for example, concluded that in such 
an event he could not or would not exercise the functions expected of him, 
and they killed him outright. 

An invisible, intangible, and furthermore imponderable character is 
peculiar also to man’s economic transactions with the higher powers, be 
they deified ancestors or gods. Man is as a rule quite certain of the services 
he wants those powers to perform for him. He also knows that in fairness 
he cannot expect them to perform them for nothing. This consideration is 
at the bottom of the do ut des form of sacrifice.*4 The offering had to be a 
fair equivalent of the favor expected; among the ancient Semites it could 
go so far as the offering up of the first-born. To placate the powers having 
control of a piece of land to be used as building ground, itwas necessary 
to offer a foundation sacrifice, a custom well known all over the Old 
World and also in Oceania. No religion has ever gone so far, in the exact 
definition of what was ‘due’ to the gods, as did that of the ancient Romans; 
they more than any other race seem to have been aware of the strict rec- 
iprocity relation which must exist between gods and men. At any public 
calamity, a lost battle, a failure of harvest, a pestilence, an earthquake, 
they therefore concluded that this reciprocity relation had been disturbed, 
that the gods had not received what was their ‘due,’ and they promptly 
went to work with lustrations, lectisternia, games, propitiatory sacrifices, 
etc., to appease the irate divinities by giving them their ‘due’ and, if need 
be, even more than their ‘due.’ In other words, the Romans, who are > 
known to have been the most legalistic people, i.e., the most meticulous 
in the maintenance of a just balance and correct reciprocity relation in 
mundane matters, carried the same principle over into the realm of reli- 
gion. 

Protestant travellers in Southern Italy and Sicily have often been scan- 
dalised at seeing the peasant populations mistreat their saints if their 
prayers remained unanswered. What these observers did not realise was 
that to the peasant a prayer is not merely a prayer, i.e., a request, but a 
service, as it is usually accompanied by some offering. He therefore feels 
that he has a right to expect a return in the form of the favor sought. 
Failure to receive a satisfactory answer to his offering therefore means a 
gross breach in the reciprocity relation postulated. The saint is found re- 
miss in the obligation contracted when he accepts the offering; hence the 
indignation of the worshiper. His action betrays no particular depravity 
or impiety but is simply the carrying over, into the saints’ cult of the Ro- 


34 von Negelein, Die Idee des Aberglaubens 33 (1931). 
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man Church, of the ancient reciprocity relationship between gods and 
men postulated by the ancient Mediterranean religion.* 

There comes a point in the history of most religions when the obliga- 
tions (or some of them) due to the higher powers are replaced by obliga- 
tions due to one’s fellow-men: ‘Inasmuch as ye did it unto one of these my 
brethren, even these least, ye did it unto me.” Brahmanism and Bud- 
dhism had preceded Christianity in this, and Islam was to follow six cen- 
turies later. Thus among the Haussa of the Sudan, where the ripening of 
the grain harvest is accompanied by seasonal fevers, it is customary to 
distribute this grain among the poor to be spared the disease.*” The basic 
idea is that the higher powers have a right to expect a fair return for the 
crops they have granted. This equivalent is given to the poor in the form 
of alms, and thus the equilibrium in the delicate reciprocity relationship 
between the higher powers and man is restored. This view, strange as it 
may seem to modern sentiment, is strikingly confirmed by the semantic 
development of the Hebrew word zedaga, ‘alms’ (Arab. sadaga). The origi- 
nal meaning of this word was ‘justice’; but in Hellenistic Hebrew and in 
Arabic it means not only this but ‘alms,’ ‘bride price,’ and even ‘tax.’ The 
common denominator of all these acceptations is simply ‘obligation,’ ‘due,’ 
and as such it denotes any kind of action designed to restore the equilibri- 
um in a reciprocity relationship, which is ‘justice.’ 

The ‘offering’ which preceded, as we have stated, the custom of giving 
alms, did not necessarily assume a ceremonial form. A man might try to 
restore the equilibrium disturbed by some great favor shown him by the 
higher powers by simply divesting himself of, or outright destroying, part 
of his possessions. Many readers may recall the story of the ring of Polyc- 
rates, thrown into the sea by the tyrant of Samos anxious to appease the 
‘powers,’ but recovered by him in a fish caught by his men, a clear token 
that the ‘powers’ had declined his offering and decided upon his doom.*® 
As a matter of fact the ‘Nemesis,’ the ‘envy of the gods,’ mentioned in the 
ancient writers is nothing but a convenient expression to denote the dis- 
satisfaction of the higher powers with the disturbed equilibrium of the rec- 
iprocity relationship existing between them and mankind. 

This reciprocity relationship is not limited to the exchange of goods and 
, mt ee Iliad, vol. I, 33 ff.; cf. also Meyer in 5 Zeitschrift fir Kulturgeschichte 2, ff. 

I . 

% Matt. xxv. 40. 37 Mauss, op. cit., supra, note 6, at 58. 

3* Cf. also Bousset, op. cit., supra, note 24, at 380. 

39 Stith Thompson, Motif-Index of Folk-Literature, L 412.1; N 211.1. 
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services; it is the basis of the entire system of hospitality, such as it is 
known to exist among the semi-civilised. There hospitality is not an in- 
dividual affair but is decidedly collectivistic. It is not one individual who 
calls on another individual, but 4 whole community which visits another 
community and is hospitably received by it. This institution of ‘group 
hospitality’ as it may be called had been observed among the Andaman 
islanders, the Melanesians and Polynesians, the Indians of the American 
Northwest, and many other populations.** The hospitality of the ancient 
Germansas described by Tacitus“ appears to have been of the same type.” 
Certainly, the expedition of the Burgundians to the court of King Etzel 
shows that this ‘group hospitality’ was lingering on, in folk memory, down 
into medieval times. The German name for such festivities seems to have 
been Hochzeit, the meaning of which has now been restricted to ‘wedding.’ 

This hospitality is however no one-sided affair. On the contrary, it is a 
strictly reciprocal matter. Community A invites community B, entertain- 
ing it lavishly, not only with food and drink, but with women (sex hos- 
pitality), clowns and theatrical performances, games, in short, with 
everything that the heart can desire. Any attempt to economise would be 
altogether out of place and merely redound to the shame of the community 
showing such ill-breeding, and it is the particular obligation of the chiefs to 
see to it that nothing is wanting. Nor does the matter end there. When the 
time of leave-taking comes, lavish presents must be given to the guests, 
to take home with them, as a token and remembrance of the hospitality 
shown them. The equilibrium of the reciprocity relation between hosts 
and guests, which has thus been disturbed in favor of community B, is 
however restored at a shorter or longer interval by an invitation of the 
latter extended to community A, which is of course accepted. Then an 
effort is made to entertain the erstwhile hosts even more lavishly and to 
present them with gifts which, if possible, outshine those received in the 
first instance. 

In acting thus, community B is not under any sort of compulsion; it is 
simply a question of keeping up its good repute, and for its leaders it is a 
question of upholding their honor. To act differently would be dishonor- 
able; the good name of the community would be lost; it would be subject 
to jibes and satires; it would sink into a status of inferiority. 

Under certain circumstances it may be impossible to reciprocate im- 
mediately a gift received, a service rendered, or hospitality shown. In that 


# Mauss, pp. 61 ff. # Germ. c. 21. 


« The last phrase of the passage, however (sed nec data imputant necacceptis obligantur), 
is certainly erroneous and probably due to incomplete information. 





ORIGIN AND DEVELOPMENT OF THE IDEA OF JUSTICE 191 


case it is necessary to make a ‘token payment,’ a basi (to use the Melane- 
sian term), which conveys to the donor the donee’s sense of obligation with 
his good-will to acquit himself of it at an early opportunity; but it does 
not restore the equilibrium; it merely postpones the definite settlement. 

To realise to what extent this exchange of ‘gifts’ is really the forerunner 
of contractual relations, it is interesting to examine the exchanges going 
on between agricultural and fishing communities among the Maoris of 
New Zealand. This exchange has been individualised to the extent that 
each farmer has a partner among the fisher folk. At harvest the farmer de- 
posits his produce before the fisherman’s hut. Conversely, the fisherman, 
after a successful haul, will restore the balance, and generously so, by 
taking his catch to the farmer’s house.** The system works in much the 
same manner as an implied contract enforced solely by the ‘honor system.’ 

Services may be exchanged for hospitality. As is well known, house- 
building is a collective affair among many so-called primitive people, e.g., 
the Maoris of New Zealand and the Polynesians generally. It was so even 
in many parts of Europe and the Near East down to relatively recent 
times.* The entire community collaborates in the building of the chief’s 
‘big house,’ but when the task is completed, the whole community is in- 
vited to partake of the feast given by the chief and at the chief’s expense, 
presents being distributed among the guests before the meeting breaks 
up.“ In the writer’s own childhood it was still customary, in parts of 
France and the Rhine country, at the completion of a house, to invite the 
masons, the neighbors, and, usually, the village priest, to a banquet given 
by the owner or entrepreneur, a custom which has been plausibly inter- 
preted as a survival from a stage of economy in which the workmen did not 
receive fixed wages but worked with no other expectation than the owner’s 
hospitality and parting gifts of commensurate value. 

It must be clear that such a system of give and take is in many respects 
the very opposite of the system governing modern commercial exchange. 
The latter may well be summed up by a little rhyme going back, it seems, 
to the time of Cromwell: 

In matters of trade it’s a fault of the Dutch 
Of offering too little and asking too much. 

«® Mauss, p. 75. 

“4 Tbid., p. 81; Malinowski, Crime and Custom in Savage Society 22 (1926). 

*’ Bucher, Arbeit und Rhythmus 311 and 333 (1919). 

“In Melanesia, the leader of an expedition or entrepreneur in an industrial venture gives 
a feast with a distribution of gifts to the guests. Those who participate in it and accept the 


gifts offered are then bound to take part also in the venture and to assist their host throughout 
the enterprise; cf. Malinowski, p. 61. 
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Under the system we have been discussing, the point is to offer more in 
return than was received in the first place and to do so for the sake of 
‘honor’ or ‘prestige.’ Even without the ancient Scandinavian texts to which 
reference has been made above, we should conclude that this system once 
prevailed in the Celtic and Teutonic worlds; for it appears in the Middle 
Ages, where the queen of virtues was liberality.‘ 

It has sometimes been asserted that this virtue was extolled by the 
minstrels, who were the chief beneficiaries, and that their verses reflect 
the views of their caste rather than those of the nobility. If that were true, 
one could not help admiring the thoroughness with which their teaching 
took effect and the docility with which the nobles and princes made this 
doctrine their own. The real cause of this attitude, so different from our 
own, goes much deeper, and must be sought in the perpetuation by the 
European nobility—largely of Teutonic blood—of the old system of give 
and take, which consisted in a sort of rivalry in generosity and liberality, 
a system still well known in the islands of the Pacific and among the Indi- 
ans of the American Northwest. 

This rather primitive mode of thinking has left behind curious survivals 
in the midst of modern thought patterns. There is, for example, the bibli- 
cal passage of the thousand-fold reward in the other world (and sometimes 
even in this one) for some act of kindness shown, a doctrine exemplified 
by many pretty stories inserted by the medieval preachers in their ser- 
mons.* It required the rationalism of the eighteenth century and the sober 
spirit of a Benjamin Franklin® to show that, like most survivals, this mode 
of thinking had become an absurdity. 

It is well worth noting, however, that this evident absurdity was once 
far less absurd. Like all economic systems, this primitive system of give 
and take could flourish only so long as it enjoyed a certain universality. 
The prince could afford to be liberal so long as his liberality extended to 
all ‘guests,’ whether they were subjects or strangers. For only in that case 
was the equilibrium restored and no one suffered. The system ceased to 
function properly the moment the prince limited his liberalities to his min- 
strels, his artists, and his clowns, while his subjects received nothing in 
return for their gifts, Le., their taxes, except an inefficient government. 

47 Cf. Whitney, Queen of Mediaeval Virtues: Largesse, in Vassar Mediaeval Studies 
181-215 (1923). 

# Cf. 39 Bulletin hispanique 25, Nos. 139-41 (1937); Koran, sur. LXIV, 16-17. 


«* “He that for giving a draught of water to a thirsty person should expect to be paid with 
a good plantation, would be modest in his demand compared with those who think they 
deserve Heaven for the little good they do on earth.” 
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The prince then became ‘unjust,’ because the reciprocity relation was dis- 
turbed without being redressed, having become one-sided. It is to this that 
Machiavelli adverted in a noteworthy chapter of his Prince,’° which also 
marks the beginning of a new epoch in the history of European political 
economy. 

Liberality was extolled in still another part of the world and in the 
midst of a civilisation vastly superior to that of medieval Europe: the 
Near and Middle East at the time of the crusades, where the noble Hatim 
Tai and the generous Saladin have remained models of generosity down to 
the present day.* There, too, we are no more dealing with a heritage from 
the Orbis Romanus or the Empire of the Sassanids than we are in mediaeval 
Europe. It is rather the survival of a system which flourished among the 
pre-Islamic Arabs, who were in the same stage of civilisation as certain 
peoples of Northern Europe before their contact with the Romans. It re- 
mained alive among the Arab aristocracy even under the Khalifs, and the 
Seldjuk princes, of whom Saladin was one, adopted the ideals of the Arab 
nobility. 

The ancient institution we have reviewed may shed some light on the 
origins of a well-known concept of the English common law, namely the 
concept of consideration, without which, as is generally admitted, there 
can be no obligation. As late as the eighteenth century a consideration 
was defined as “‘a past service rendered with the promisor’s consent and 
with an expectation known to him of reward as justly due.” As is also 
known, the force of the concept has been progressively restricted in de- 
cision after decision, and the modern doctrine of consideration rejects 
moral obligation as a sufficient consideration. But this merely proves that 
the concept of ‘moral obligation’ itself has been losing its ancient force, 
as have such concepts as ‘honor,’ ‘prestige,’ etc-——so much so that to ex- 
press the feeling engendered by their loss we have been obliged to have re- 
course to an Oriental term and to speak of a loss of ‘face.’ Originally ‘con- 
sideration’ was the gift bestowed or the service rendered by party A with 
the implied understanding that party B would render the equivalent 
therefor at an early opportunity; it was the act by which the equilibrium 
of the reciprocity relation between the two parties was disturbed in favor 
of party B, placing the latter under an obligation to redress this equilibri- 


5° Cap. 16. Machiavelli’s observations are derived from Cicero, De off., I. 14. 42-43. 


5 “L argent ne reste pas dans la main des hommes généreux, ni la patience dans le coeur 
d’un amant, ni l’eau dans un crible,” Sadi, Gulistan, I. 13. 


5? Sir Frederick Pollock, Principles of Contract 169 (1889). 
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um by an equivalent gift or service. The concept therefore seems to go 
back to a time when the Anglo-Saxons followed much the same system of 
give and take which we see still functioning among the semi-civilised of 
four continents. The consideration engenders the obligation; it resembles 
the German Angebinde, i.e., a gift the acceptance of which by the donee 
puts the latter under an obligation to make a return gift of equal or greater 
value, with a view to restoring the equilibrium of the reciprocity relation- 
ship. 

The essential fact that we must never lose sight of is the absence of legal 
coercion and the functioning of an ‘honor system.’ It is enforced by a de- 
sire to keep one’s prestige, one’s social position, one’s good repute, and by 
the fear of losing ‘face,’ of appearing petty, miserly, contemptible in the 
eyes of the neighbors and of the village community. But even after this 
‘honor system’ has given way to strict legal forms and sanctions the old 
feeling does not disappear, or disappears only gradually. Atonement for 
misdeeds, virtually considered as simple torts, is due to the party wronged, 
so as to restore the equilibrium of the reciprocity relationship. Only when 
this obligation is fulfilled and the equivalent accepted, does the offender 
feel again free and easy, the social equal of any one of his fellow-tribesmen. 
But even after this private mode of settling conflicts has been superseded 
by settlement in a court of law or by the arbitration of a chief acting as 
umpire, the reaction of the individual offender remains the same: a breach 
of any of the rules underlying the reciprocity relationship produces re- 
morse, which can be overcome only by a settlement of the dispute and 
the restoration of the disturbed equilibrium: 


When a Kafir has injured a man, he feels ill at ease until the chief makes him pay a 
fine. Thereupon he feels relieved in mind. Before he paid the fine he would not dare 
look his fellows in the face; having paid it, he is as good as any man he may meet ina 
day’s march. Or he may have committed adultery with another man’s wife. He feels 
guilty until he has made restitution by paying an ox. After that he feels quite com- 
fortable.54 


Remorse is perhaps too strong a term to describe the feeling referred to; 
it is rather one of discomfort, comparable to the one experienced by a 
white man conscious of having given too small a tip to the steward who 
took care of him during a spell of seasickness, that is, a feeling resulting 
53 The binding force of this system of mutual services, of give and take, extending over 


long periods of time, and its importance in primitive society, were recognised and admirably 
formulated by Malinowski, p. 67. 


54 Kidd, The Essential Kafir 258 (1904). 
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from an analogous breach of the rules at the bottom of a reciprocity re- 
lationship. 

The custom law of the semi-civilised rarely fixes the time which may 
elapse between give and take, chiefly, no doubt, for the excellent reason 
that such societies are properly societies that time forgot. But it is clear 
that this interval must never be so long as to allow the gift or service which 
is to be reciprocated to be forgotten, or to make it likely that a consider- 
able number of the participants have passed away. In other words, the 
time factor does play a very definite role in these reciprocity relationships. 

It frequently happens that, in the course of time, the basic conditions 
of this reciprocity relationship become fundamentally different. It may 
happen, for example, that the service rendered for a gift becomes wholly 
illusory, losing all meaning with the passing of time. To quote an obvious 
example, the commendatio of the feudal system preserved its character of 
reciprocity only so long as there was no strong State to protect the small 
freeholder. When royal authority reasserted itself, as happened in Europe 
in the course of the fifteenth century, there was no longer any need for the 
liege lord’s powerful arm to protect his liegeman. Yet the feudal servitudes 
assumed at the time of the commendatio remained in force. Thus the old 
reciprocity relationship was lost, and this loss was keenly felt by the los- 
ing party, i.e., the tenants, who resented the system as a gross injustice. 
It may have been the Parisian mob which in 1789 started the French Rev- 
olution; what fanned it and kept it going was this bitterness of the French 
peasantry, which refused to redeem the servitudes by compensations 
claimed by the beneficiaries. The peasants felt—no doubt rightly—that 
whatever services had once been rendered by the feudal lords had been 
fairly compensated by centuries of servitude. 

Reference has been made above to the obvious fact that the delicate 
sense of a perfect equilibrium in the reciprocity relations between two 
parties is a necessary outcome of all social life. We are as yet far from pos- 
sessing that knowledge of the internal functioning of animal societies 
which would be necessary to form an authoritative opinion on the subject 
of whether it is shared by animal societies. The annual slaughter of the 
drones in a beehive, once their usefulness and even potential usefulness is 
passed, appears to presuppose such a sense of reciprocity relationship on 
the part of the working bees. The great French physician D. -F. Arago* 
tells the story of a dog who refused to take his place at the spit out of turn 
and consented to do so only after the dog whose turn it was had done his 

55 (Euvres, pt. II, p. 66. 
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duty. The dog, though doubtless unable to analyse his feelings, resented 
the suggestion of rendering a service which he felt not bound to perform 
and which he viewed as ‘one-sided.’ Again, wild elephants are known to 
choose and to follow a leader, but only so long as he is competent to fulfil 
useful functions. If he falls into an error, thus imperiling his troop, he is 
deposed and replaced by another. Dignity, honor, and prestige, which al- 
ways go with leadership, require reciprocity, the concrete services ex- 
pected of a leader. If these services are not performed or performed un- 
satisfactorily, the honors and the prestige are taken away.* Baron Ring, 
at one time minister plenipotentiary and consul general of France at Cairo, 
reports the story of a cat whom he had befriended and who effectively 
warned him of the presence of a poisonous snake concealed in the grass.” 
What the author calls ‘gratitude’ is simply an awareness on the part of the 
cat that gifts (in the shape of choice morsels) somehow called for a service 
in return, to redress the balance of the reciprocity relationship. 

Justice, then, requires the maintenance of a reciprocity relationship on 
an even keel. We speak of ‘equal justice’ when there is absolute equality 
between the two parties, i.e., when both enjoy equal rights. Needless to 
say, justice need not be ‘equal’ justice. There have existed, and there still 
exist, numerous societies whose members do not enjoy equal rights, but 
which are divided into social classes or castes, each having its own pecu- 
liar rights and privileges. In such societies there can be no ‘equal’ justice; 
but there can be justice nonetheless, if every class is given what is, accord- 
ing to the generally accepted view, its just ‘due,’ quite apart from the fact 
that even in such societies there exists ‘equal’ justice as between two mem- 
bers of one and the same class. 

With the decay of feudalism in Europe the ‘class State’ made way for 
the modern democracy, in which all citizens enjoy equal rights and equal 
justice. This result of the great Whig revolution of 1688 has been generally 
accepted, and meant a great step in advance over the class State and class 
justice. What the makers of that revolution could not foresee was the com- 
ing into being of another form of inequality, produced by the industrial 
revolution of a century later, which was destined to reduce this equal 
justice under law in many cases to an empty mockery. 

It has been increasingly felt, for example, that the reciprocity relation 
between employers of labor and wage-earners lacks that equilibrium which 
is deemed essential for harmonious relations between two parties, for the 

% Fouillée, Les éléments sociologiques de la morale 133 (1905). 

s7 Ibid., 129, n. 2. 
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excellent reason that this reciprocity relationship is not determined by 
principles of equity but, largely, by the purely economic law of supply and 
demand 


Above all; it was felt toward the beginning of the present century that 
in criminal legislation the principle of equality in a world full of glaring in- 
equalities is apt to lead to the very reverse of justice, inasmuch as the 
Code, in the words of Anatole France, forbids rich and poor alike to steal 
apples and to sleep under bridges. 

All of which goes far to show that this reciprocity relationship, which 
is at the bottom of law and justice, is nothing stable, but is subject to 
fluctuations resulting from changes in the environment of a given society. 
Man does not live im vacuo but in a world which is in a constant flux and 
which is bound to react very unequally, at various times, upon man’s 
reciprocity relations. 

58 The realisation of the desirability of ‘neutralising,’ as it were, certain social inequalitiés 
by inequalities in the application of the law is fairly old. Thus in ancient Indian law theft com- 


mitted by a man of a higher caste was punished more severely than the same crime committed 
by some poor devil of low birth; cf. Kohler and Wenger, op. cit., supra, note 27, vol. I, rr4. 





VALIDITY OF ANTI-NEGRO RESTRICTIVE COVE 
NANTS: A RECONSIDERATION OF 
. THE PROBLEM 


Haro I. Kanen* 


LMOST two decades have passed since the Supreme Court, in 
A Corrigan v. Buckley* rejected arguments that anti-Negro restric- 
tive covenants are unconstitutional, and affirmed the enforce- 
ment by injunction of private agreements prohibiting the occupancy of 
real property by Negroes. In the meantime, the problem of Negro housing 
in cities, already aggravated by the general tendency toward urbanization 
and the influx of Negroes into cities to take jobs created by World War I, 
has again been intensified by the attraction of urban employment oppor- 
tunities which has characterized the present war. The result has been that, 
to a much greater extent than is the case with the population in general, 
Negro housing is inadequate, both qualitatively and quantitatively to 
meet the minimum requirements which an enlightened social policy 
would seem to impose. The social problems have reached a boiling point 
at a time when the current of Supreme Court decision seems to be flowing 
in a direction favorable to constitutional protection against what were 
once considered merely infractions of civil rights, or at any rate infrac- 
tions irremediable in the federal courts. This is the justification for a re- 
examination,’ at the present time, of the constitutional and policy prob- 
lems involved in the judicial enforcement, by injunction, of private agree- 
ments prohibiting the alienation of real property to Negroes or its oc- 
cupancy by Negroes,’ where such a disposition is desired by the owner of 
the present interest in the land. 


* Of the Illinois Bar, and now in the Army of the United States. The writer is greatly 
indebted to Prof. Sheldon Tefft, of the Law School, University of Chicago, for his active en- 
couragement and numerous helpful suggestions in the writing of this article. 

* 271 U.S. 323, 46 S. Ct. 521, 70 L. Ed. 969 (1926). 


* An excellent discussion of the general subject will be found in Martin, Segregation of 
Residences of Negroes, 32 Mich. L. Rev. 721 (1934), where the legal problem is considered in 
its sociological setting. Also of interest are Mangum, The Legal Status of the Negro 138-62 
(1940); Miller, Race Restrictions on the Use or Sale of Real Property, 2 Natl. B. J. 24 (1944); 
Bowman, The Constitution and Common Law Restraints on Alienation, 8 Boston U. L. Rev. 1 
(1928); Bruce, Racial ing by Private Contract in the Light of the Constitutions and the 
Rule against Restraints on tion, 21 Ill. L. Rev. 704 (1927). 


3 Anti-Negro restrictions are generally framed as agreements, breach ‘of which would 
justify a suit for an injunction or an action for damages. However, covenants framed to con- 
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The earliest American case in which a court considered constitutional 
problems in connection with the enforcement of restrictions on the sale or 
occupancy of land by members of a particular racial group seems to be 
Gandolfo v. Hartman.‘ In that case the deed under which the plaintiff took 
title to the land involved in the litigation contained an agreement that the 
premises were never to be rented to a “Chinaman.” The plaintiff having 
conveyed a part of the property to the defendant, suit was brought by the 
former to enjoin the latter from renting to “Chinamen,” who were also 
made parties defendant. In refusing relief, the court referred to the equal 
protection clause of the Fourteenth Amendment and, having noted that 
this clause applies to courts as well as to legislatures, stated that: 

It would be a very narrow construction of the constitutional amendment in ques- 
tion, and of the decisions based upon it, and a very restricted application of the broad 
principles upon which both the amendment and the decisions proceed, to hold that, 
while state and municipal legislatures are forbidden to discriminate against the Chinese 
in their legislation, a citizen of the state may lawfully do so by contract, which the 
courts may enforce. Such a view is, I think, entirely inadmissable. Any result inhibited 
by the constitution can no more be accomplished by contract of individual citizens 
than by legislation, and the courts should no more enforce the one than the other. 
It is noteworthy that this opinion was written almost a decade after the 
Civil Rights Cases‘ had established that the Fourteenth Amendment was 
protection only against governmental action, and not against the activi- 
ties of individuals in a private capacity. Consequently, it may be assumed 
that the court considered the judicial enforcement of the restriction to be 
the crux of the matter, and was not relying on the discrimination expressed 
in the contract.‘ 

In subsequent cases involving restrictive covenants against Negroes 
the Gandolfo case has generally been overlooked, or, when noticed, it has 
been distinguished away or disregarded. In the state courts, a line of cases 
beginning with Queensborough Land Co. v. Caseaux’ fails to recognize any 


tag: rob ogi rigaoncse mee Ste ans See nay se iaante 
the restriction, are not uncommon. Although this discussion is directed primarily towards 
ee See eee ee ee eee oe ae See 


tion, it is believed that the reasoning should apply as well to actions for damages or to enforce 
a forfeiture. 


449 Fed. 181 (Cal., 1892). The quotation is from p. 182. 
5109 U.S. 3, 3 S. Ct. 18, 27 L. Ed. 835 (1883). 


*In the latter half of its opinion, the court indicated that enforcement of the covenant 
would also violate the most-favored-nation clause of a treaty between the United States and 
—e and was contrary to public policy, as well. Gandolfo v. Hartman, 49 Fed. 181-83 (C.C. 

. 1892). 


7136 La. 724, 67 So. 641, 1916B L.R.A. 1201 (1915). 
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distinction between the application of the Fourteenth Amendment to 
judicial enforcement of restrictive covenants and its application to the en- 
forcement of such restrictions by the private actions of individuals. The 
language of the opinions is suggestive that counsel may generally have 
failed to spell out the constitutional issues, in terms of state action through 
judicial enforcement,® and have contented themselves, instead, with the 
argument that the covenants themselves violate constitutional guarantees 
—a contention which, so put, has long since been foreclosed by the doc- 
trine of the Civil Rights Cases. Hence the tendency has been to brush 
aside arguments as to constitutionality with little discussion other than 
the simple statement, as in the Queensborough Land Co. case, that “the 
Fourteenth Amendment, in so far as prohibiting discrimination against 
the Negro race, applies only to state legislation, not to the contracts of 
individuals.” 

More than thirty years appear to have elapsed after the judgment in 
the Gandolfo case before the question of the constitutionality of restrictive 
covenants directed at a particular race was raised again in the federal 
courts. Corrigan v. Buckley was a suit to enjoin one defendant, a white 
land-owner, from conveying his land to the other defendant, a colored 
would-be purchaser, in violation of a restrictive covenant against sale or 
leasing to a colored person. The colored defendant took the position that 
the covenant was void in that it deprived him of due process of law. Fol- 


lowing the state cases, the court rejected his argument on the ground that 
the civil rights clauses of the Constitution do not apply to private arrange- 
ments among individual citizens. On appeal, the Supreme Court held that, 


* A case in which this issue does seem to have been squarely presented is Title Guarantee 
and Trust Co. v. Garrott, 42 Cal. App. 152 (1919), where the court said, at p. 154: “The four- 
teenth amendment, it is true, applies to the judicial as well as the legislative department of the 
state government. But the judiciary does not violate this provision of the federal constitution 
merely because it sanctions discriminations that are the outgrowths of contracts made by 
individuals.” 


9136 La. 724, 728, 67 So. 641, 643, 1916B L.R.A. 1201, 1203 (1915). Illustrative cases are: 
Los Angeles Investment Co. v. Gary, 181 Cal. 680, 186 Pac. 596 (1919); Parmalee v. Morris, 
218 Mich. 625, 188 N.W. 330 (1922); Porter v. Barrett, 233 Mich. 373, 206 N.W. 532, 42 
A.L.R. 1267 (1925); Chandler v. Ziegler, 88 Colo. 1, 291 Pac. 822 (1930); United Cooperative 
Realty Co. v. Hawkins, 269 Ky. 563, 108 S.W. 2d 507 (1937); Meade v. Dennistone, 173 Md. 
295, 196 Atl. 330, 114 A.L.R. 1227 (1938). But see Miller v. Jersey Coast Resorts Corp., 
98 N.J. Eq. 289, 297, 130 Atl. 824, 828 (1925) to the effect that a restrictive covenant prohibit- 
ing members of a particular religious faith from purchasing land would be unconstitutional. 
However, the opinion cites no authority, nor did the covenant involved in the case contain 
such a provision, and the injunction was denied on the ground that there had been no breach 
of the narrow restrictions established. 


© 299 Fed. 899 (C.A.D.C., 1924). 
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in view of the Civil Rights Cases and similar decisions, the contention of 
the colored defendant that the covenant was a denial of rights secured by 
the Constitution did not raise a constitutional question sufficiently sub- 
stantial even to support jurisdiction on appeal. In the Supreme Court the 
contention was also made, apparently for the first time, that the decree of 
the court enforcing the covenant, as distinguished from the covenant it- 
self, deprived the defendants of their rights under the Fifth and Four- 
teenth Amendments. Mr. Justice Sanford indicated that that particular 
question had not properly been presented for review, but he went on to 
say that, in any event, that contention was likewise without merit. Con- 
sequently, the appeal was dismissed for want of jurisdiction." 

Although Corrigan v. Buckley has never since been cited by the Su- 
preme Court itself, it has been followed in subsequent cases involving 
similar restrictions, both in the District of Columbia and in state courts.” 
Only a single court, the Supreme Court of Maryland, appears to have ex- 
pressed any doubts of its soundness. In Meade v. Dennistone,"* this court, 
although following the Supreme Court rule to uphold the constitutionality 
of judicial enforcement of an anti-Negro restriction, indicated its own 
misgivings: 

The constitutional question here raised having been thus settled [in Corrigan v. 
Buckley] by an authority which, unless and until overruled, must be accepted, the only 


thing for us to decide is whether the agreement before us is adequate to accomplish the 


Notwithstanding the fact that the decisions enforcing anti-Negro re- 
strictions have been steadily increasing in significance, nothing in the opin- 
ions indicates that the social consequences of the rules enunciated have 
been brought to the attention of the courts. When the Gandolfo case was 
decided in 1892, the Negro population of the country was still almost en- 
tirely rural."* The covenant in that case represented a state of mind which 
had culminated, a decade earlier, in the enactment of the Chinese Exclu- 

™ Corrigan v. Buckley, 271 U.S. 323, 46 S. Ct. 521, 70 L. Ed. 969 (1926). Neither the opin- 
ion in the Court of Appeals nor that in the Supreme Court mentions the Gandolfo case. 


™ Grady v. Garland, 89 F. 2d 817 (C.A.D.C., 1937); Herb v. Gerstein, 41 F. Supp. 634 
(D.C.D.C., 1941); United Cooperative Realty Co. v. Hawkins, 269 Ky. 563, 108 S.W. 2d 507 
(1937). 


"3 173 Md. 295, 196 Atl. 330, 114 A.L.R. 1227 (1938). 
4173 Md. 295, 302, 196 Atl. 330, 333, 144 A.L.R. 1227, 1232-3 (1938). 


15 Of a total Negro population in 1900 of almost 9,000,000, only 2,000,000 lived in cities. 
T. J. Woofter, Jr., in Recent Social Trends 567 (1933). 

With respect to segregation in rural areas see Vance, “Racial Competition for Land” in 
Race Relations and the Race Problem (edited by Edgar T. Thompson) 97, 106 (1939). 
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sion Act,” but it is apparent that the draftsman of that particular cove- 
nant had not yet come to view Negro occupancy as a problem. 

The twentieth century brought Negroes in unprecedented numbers to 
the cities, especially in the North.’’ Generally constituting a depressed 
class, economically, they could hardly have been expected to settle uni- 
formly throughout cities, even in the absence of restrictions.** They 
showed, instead, a tendency to locate in those sections where housing was 
cheapest. This has been characteristic of immigrant groups, as well.’ 

In the case of Negroes, however, there soon became evident a desire to 
exclude from the more desirable neighborhoods even those Negroes who 
could pay for better accommodations. Based in part on simple prejudice, 
this desire was reinforced by the fears of property owners, since deprecia- 
tion of property values is generally assumed to be an inevitable concomi- 
tant of Negro occupancy or even proximity.”° It expressed itself in legisla- 


*6 22 Stat. 58 (1882), 8 U.S.C. § 263. 


17 The following tables illustrate the growth of the Negro urban population. 
Increase in Negro Population of Ten Leading Industrial Cities 
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See chapter II, The Rapid City Growth, in Woofter, Negro Problems in Cities 26-36 (1928). 
18 For a discussion of the patterns of Negro settlement in cities, see ibid., 37-77. 


9 Report on Negro Housing of the President’s Conference on Home Building and Home 
Ownership 5 (1932). » 


* The popular view that Negro “invasion” of an area necessarily depreciates property 
values is not shared by all writers who have investigated the subject. The better view seems 
to be that depreciation of property in such areas is temporary, due to sacrifice sales by white 
owners in their haste to leave the area. When the property has been largely taken over by 
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tion, especially municipal ordinances, segregating Negroes and in re- 
strictive covenants. 

Buchanan v. Warley, the first case in the Supreme Court to hold one 
of these segregation ordinances unconstitutional, was not completely suc- 
cessful in discouraging their subsequent enactment. As late as 1940, the 
North Carolina Supreme Court was required to hold a segregation ordi- 
nance unconstitutional.** But, as real estate brokers and local improve- 
ment associations have come to recognize the futility of promoting this 
purpose by legislation, the restrictive covenant has been preferred as a 
method of excluding Negroes from desirable neighborhoods. 

Restrictive covenants covering wide areas, and enforced by injunction, 
are capable of imposing much more drastic restraints than are segregation 
ordinances patterned upon zoning ordinances. Moreover, whereas zoning 
ordinances may be readily modified to conform with changes in political, 
economic, and social conditions, well-drafted restrictions are likely to be 
impregnable for an indefinite period.** Indeed, the very inflexibility of such 
covenants, initially, in preventing an influx of Negroes into a neighbor- 
hood has redounded to the detriment of property owners subsequently in 
cases where changed conditions have made a good proportion of the 
property in the neighborhood disposable advantageously only to colored 
persons.”5 

No exact figures seem to have been compiled to show the extent to 
which residential property in cities is covered by covenants prohibiting 


Negroes, and sacrifice sales have ceased, values appear to return to normal, unless other 
factors intervene. See Report of the Chicago Commission on Race Relations, The Negro in 
Chicago 194-215 (1922), for a discussion of such factors. 


The evolution of such legislation is traced.in Charles S. Johnson, Patterns of Negro 
Segregation 173-6 (1943). 


= 245 U.S. 60, 38 S. Ct. 16, 62 L. Ed. 149 (1917). ‘ 
*3 Clinard v. Winston-Salem, 217 N.C. 119, 6 S.E. 2d 867 (1940). 


* Among the theories which have occasionally been utilized to deny enforcement to re- 
strictive covenants are (1) that conditions have changed (see note, Negro Restrictions and the 
“Changed Conditions” Doctrine, 7 Univ. Chi. L. Rev. 710 [1940]), (2) that the covenants 
constitute illegal restraints on alienation (see Bowman, op. cit. supra, note 2), (3) that the 
plaintiff has acquiesced in similar violations, (4) that restrictions were not uniformly imposed 
originally and hence it is inequitable to bind A, where B, his neighbor, is free to use the prop- 
erty for a similar purpose. The results have varied in different jurisdictions and even in the 
same jurisdiction. See note to Kathan v. Stevenson, 307 Mich. 485, 12 N.W. ad 332 (1943) 
in 42 Mich. L. Rev. 923 (1944), and 3 Tiffany, Real Property §§ 871-5 (3d ed. 1939). 


*s Grady v. Garland, 89 F. 2d 817 (C.A.D.C., 1937) was a suit by white property owners, 
whose houses were on the border of a restricted area and faced property occupied by Negroes, 
to remove the restrictions as a cloud upon their title. Relief was denied on the ground that a 
change of conditions in an adjoining neighborhood was immaterial so long as there had been 
no such change with respect to the property covered by restrictions. 
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alienation to or occupancy by Negroes. However, there appears to be an 
increasing tendency toward the use of such covenants,” and it can hardly 
be questioned that a substantial proportion of urban residential property 
is already affected.” No less significant than the absolute amount of re- 
stricted property, or its proportion to the entire residential property in a 
community, may be the location of the restricted property with relation to 
established areas of Negro settlement. Restrictions covering a relatively 
small amount of property may effectively constrict the area of Negro 
settlement, if the restricted property substantially surrounds the Negro- 
populated area, or stands as a barrier to expansion in the only direction 
toward which expansion is feasible. 

Covenants on improved property are often sponsored by local improve- 
ment associations,** which bring pressure upon householders to join with 
their neighbors in imposing restrictions upon every piece of property in a 
neighborhood, without exception. Not every such solicitation can be suc- 
cessful,”® and, unless the covenants are so drafted as to take effect only if 
substantial unanimity is secured, those property owners who bind them- 
selves are likely to discover, as time elapses and the neighborhood changes, 
that they are in an unenviable position.*° 

A more efficient method of imposing restriction throughout a neighbor- 
hood is the practice of subdividers to include racial restrictions in the 
original deed to each lot in a subdivision. Of eighty-four subdivisions con- 


*6 Sterner, The Negro’s Share 208-9 (1943). See Report of Pennsylvania State Temporary 
Commission on the Conditions of the Urban Colored Population 131 ff. (1943). 


77 An “estimate” that as much as 80 per cent of the residential property in Chicago is 
covered by anti-Negro restrictions is given in “Iron Ring in Housing,” 47 The Crisis 205 
(1940), quoted in 1 Myrdal, An American Dilemma 624 (1944). Though this figure seems too 
high for credence, even if it includes informal agreements as well as formal written restrictions, 
it is often quoted and no better one seems to be available. The “esti ”” was the impression 
of Robert Taylor, Chairman of the Chicago Housing Authority, but was based on no survey. 
In a recent speech Newton C. Farr, former president of the Chicago Real Estate Board, stated 
that in his opinion less than 40 per cent of the area was covered. 


8 There are said to be 175 such organizations in Chicago alone. Embree, Brown Americans 
34 (1943). 


* In the Washington Park Subdivision of Chicago, the covenant which gave rise to the 
litigation in Hansberry v. Lee, 311 U.S. 32, 61 S.Ct. 115, 85 L. Ed. 22 (1940) was so drafted as 
to be enforceable only if the owners of 95 per cent of the frontage signed. In fact, the owners 
of no more than 54 per cent of the frontage signed. 


3° This was precisely the situation of the signers of the Washington Park Subdivision cove-, 
nant, after the Supreme Court of Illinois had held in Lee v. Hansberry, 372 Ill. 369, 24 N.E. 
2d 37 (1939) that Burke v. Kleiman, 277 Ill. App. 519 Goge) bad conetenhrely: established that 
tha’ could not dispose of their property to Negroes, 
although in many cases their neighbors had already made such a disposition. 
See William Henry Jones, The Housing of Negroes in Washington, D.C. 72-4 (1929) for a 
discussion of similar occurrences. 
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sidered in a study made some years ago, it was found that racial restric- 
tions were imposed in forty, of which thirty-eight were in the more recent 
instruments." The Manual on Land Subdivision published by the Ameri- 
can Society of Civil Engineers states: 


Restrictive covenants in deeds specifying the exact use of the property, the side, 
rear, and front yards, the cost of the house, the architecture, and even the race of the 
inhabitants, are extremely useful in design. They should be outlined at the time the 
design is made. The judicious use of restrictive covenants will do much to establish and 
protect property values. Such covenants are valuable in all residential developments; 
lieaen ef atten ae ae rand ce benefit from such 
controls.33 


Following the commercial tied, the government agency which is con- 
cerned with the extension of credit for the construction and improvement 
of private housing for low income groups appears to have promoted simi- 
lar restrictions. “The Federal Housing Administration, in effect, extends 
credit to Negroes only if they build or buy in Negro neighborhoods and to 
whites only if they build in white areas which are under covenant not to 
rent or sell to Negroes.” 4 However, the United States Housing Authority, 
which develops public housing on a large scale, appears to have followed a 
somewhat different policy. 

Caught between increasing population pressure from within and restric- 


3* Monchow, The Use of Deed Restrictions in Subdivision Development 50 (1928). 
3% In 1939. 


33 Am. Soc. of Civil Engineers, Manual on Land Subdivision 23 (1939). Italics added. 
There follows a set of restrictions which are said to have been suggested by the Federal Housing 
Administration. Included among them is the following: “No race or nationality other than 
those for whom the premises are intended, shall use or occupy any building on any lot, except 
that this covenant shall not prevent occupancy by domestic servants of a different race or 
nationality employed by an owner or tenant. (The wording of this restriction should not be 
used in actual restrictions which are to be recorded, but a racial restriction should be properly 
drawn so that the objectives as above set forth will be acccomplished.)” Ibid. 


34 Myrdal, An American Dilemma 625 (1944). See also id., 349-50 and Sterner, The Ne- 
gro’s Share 314-16 (1943). The writer is informed, however, that FHA policy in respect to 
restrictive covenants is not determined centrally but by state administrators in the light of 
local conditions. 

3s “The United States Housing Authority .... has attempted to prevent the spread of 
residential segregation by encouraging occupancy of public housing projects by both whites and 
Negroes, especially in neighborhoods where mixed occupancy was the rule prior to construction 
of the public project.” Putney, Civil and Social Rights of the Negro, 1 Editorial Research Re- 
ports 211, 228 (1939). But this policy seems to have yielded to the pressure of locai opinion on 
numerous occasions, and its success appears to have been spotty. See Sterner, The Negro’s 
Share 320 (1943). 

Favors v. Randall, 40 F. Supp. 743 (Pa., 1941), presented the question whether the policy 
of a local affiliate of the Authority, to rent to Negroes in a ratio based on the proportion of 
Negro occupancy of the site prior to construction of the project, was discrimination in contra- 
vention of the Fourteenth Amendment. The court found that the discrimination was reason- 
able and refused relief. 
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tive covenants binding from without, Negro housing conditions have 
shown a steady tendency toward deterioration, especially when compared 
with the general trend. Dilapidation, congestion,*® and lack of sanitation 
are common.*? Lack of space for expansion has tended, moreover, to pro- 
mote monopoly conditions within Negro areas, making it possible to col- 
lect high rentals for the most dilapidated property.** This in turn has ne- 
cessitated the taking in of lodgers to meet rent payments, with all of the 
social evils incident to this practice. The social cost of such slum conditions 
in terms of lowering of the standards of public health, juvenile delin- 
quency, crime, and other forms of social disorganization is inestimable.’ 
The discontent which has been aroused by such conditions has been rec- 
ognized as a potentially explosive element in an already highly volatile 
social situation.‘ 

Although it is clear that even in the absence of restrictive convenants 
other social factors would operate to prevent the penetration of Negroes 
into certain residential districts,“ it is accepted that the covenants are a 


36 “Tn a single block in Harlem there are 3,871 people. Comparable concentration for the 
entire population would result in all of the people of the United States living in one half of 
New York City.” Embree, Brown Americans 34 (1943). 

“Tilustrating the plight of Chicago’s Negro population, Ferd Kramer, president of the 
Metropolitan Housing Council, said about 300,000 Negroes now live in accommodations ‘which 
normally would house only one-third that number 

“Kramer said the huge war time increase of Chicago’s Negro population, at a rate of 
25,000 to 30,000 a year, has been unaccompanied by expansion of housing facilities.” Chicago 
Sun, Nov. 29, 1944 (final ed.) p. 7, col. 3-6. 


37 Report on Negro Housing, op. cit. supra, note 19; Sterner, The Negro’s Share 166-209 
(1943); 1 Myrdal, An American Dilemma 375-9 (1944); Report of Pennsylvania State Tempo- 
rary Commission, op. cit. supra, note 26, 71-169. A detailed description of the Negro housing 
situation in Chicago, at the present time, appears in a series of articles published in the Chi-. 
cago Sun, beginning Jan. 8, 1945. 


38 Headley, “Rent,” chap. VII in Woofter, Negro Problems in Cities 121-35 (1928). 
While the near-monopoly — of landlords owning Negro-occupied property makes 
ordinary maintenance unnecessary, the artificial increase of property values due to high rentals 
required of Negroes also tends to prevent the removal of obsolete property and its replace- 
ment by construction which would utilize the land to the best economic advantage. 


39 Report of Pennsylvania State Temporary Commission, op. cit. supra, note 26, 139-42, 

247-33 Report on Negro Housing, op. cit. supra, note 19, 143-98. For a general discussion of 

the significance of segregation see Wirth, Segregation, 7 Ency. Soc. Sci. 643 (1937) and Sterner, 
The Negro’s Share 200-2 (1943). 


4° “Tn Chicago, the lack of housing facilities has caused an aggravation of discontent which 
students have warned is approaching a crisis. The iron ring of restrictive covenants which 
surrounds the Negro community has prevented its normal expansion in spite of the fact that 
the colored population has more than doubled in the last two decades i 
Housing,” 47 The Crisis 205 (1940). 


« Among these factors are the tendency to charge Negroes higher rents than white persons 
for property outside the “Biack Belt,” the tendency of landlords to refuse to rent to Negroes, 
even in the absence of formal restrictions, and the financial inability of most Negroes to pay 
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principal factor in segregating the Negro population of cities in small areas 
and denying to Negroes the opportunity to reside elsewhere. The practi- 
cal consequences of such segregation in terms of reduced standards of liv- 
ing have already been noted. It follows that judicial enforcement of anti- 
Negro restrictions amounts substantially to a denial to Negroes of the 
right to a reasonable choice of adequate home-sites in the community. 
Once this is recognized, the legal doctrines precluding enforcement be- 
come more apparent. 

If the litigation of constitutional issues and issues of land policy in a 
sociological vacuum has resulted in socially undesirable doctrines, it 
would seem appropriate, in any litigation which may hereafter be under- 
taken, to include the relevant sociological data in the record and briefs. 
No court should be called upon to determine the validity of an anti-Negro 
restrictive covenant on the tacit assumption that only the parties litigant 
and the parcel of land as to which they assert rights will be affected by the 


. decision. Instead, the relationship of the particular restriction to the en- 


tire community should clearly appear. A general indication of the type of 
sociological material which may be drawn upon has already been given. 

In presenting a case involving the validity of a particular restriction, a 
study should be made of the extent to which land in the adjacent com- 
munity is affected by anti-Negro restrictions. The facts may be obtainable 
from local title companies, from real estate brokers, or from published 
handbooks on local real estate. The most accurate and complete sources, 
of course, are in the books maintained by the local recorders of titles, but 
this method of research appears to be unduly laborious, if the facts can be 
otherwise discovered. Further proof may then be adduced by assembling 
the census figures on the increase of the local Negro population and compar- 


for housing in expensive neighborhoods. There is also the desire on the part of many Negroes to 
remain in areas where they are socially acceptable, even if the physical surroundings are un- 
desirable, and the correlative desire to avoid being subjected (if they move to a predominantly 
white neighborhood) to daily contact with ofttimes bitterly hostile neighbors. The report of 
the Chicago Commission, op. cit. supra, note 20, a study of the race riots in Chicago in 1919, 
while it devotes some 125 pages (106-230) to the distribution of the Negro population and to 
its housing problem, and discusses in some detail the methods used by property owners to pre- 
vent Negro infiltration into white areas, does not seem to mention restrictive covenants as a 
factor in segregation. Apparently such covenants had not become popular in Chicago prior 
to the increase in Negro population which resulted from World War I. 


#“In Washington, the ‘covenant’ seems to be the most widely employed method for 
keeping Negroes out of ‘exclusively white’ residential districts.” Jones, op. cit. supra, note 30, 


Pp. 70. 

“If the [Supreme] Court should follow up its action of declaring all local laws to segregate 
Negroes unconstitutional by declaring illegal also the private restrictive covenants, segrega- 
tion in the North would be nearly doomed, and segregation in the South would be set back 
slightly.” 1 Myrdal, An American Dilemma 624 (1944). 





208 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ing this increase with the expansion of the local areas of Negro settlement. 
If the areas of Negro habitation in the locality have not increased in pro- 
portion to population increases, and the density of the local Negro popu- 
lation has been increasing at a greater rate than that of the white popula- 
tion, there is evidence of the effect of the restrictions. Still more cogent 
evidence might be adduced by plotting on a map of the city the areas of 
Negro habitation at various times in the past, the direction in which ex- 
pansion of the Negro settlement has moved, and the areas in which re- 
strictive covenants have been imposed. A tendency for Negroes to move 
toward the restricted area but to stop at its boundaries is evidence that 
the covenants are a principal factor in denying to Negroes the right to 
live where they desire.‘ 

The consequences of such segregation should also be shown. Published 
studies of the Negro housing situation are available for many large cities“ 
and should disclose such items as the physical condition of housing, the 
extent of overcrowding, and the rent level as compared with housing 
available to white persons. Expert testimony may also be available in a 
particular case. 

If, as has been suggested, it can be shown that the tendency and effect 
of the enforcement of anti-Negro restrictive covenants in a particular 
community is substantially to deny to Negroes, who are otherwise ca- 
pable of paying for better housing facilities, the opportunity of securing 
reasonably adequate housing, refusal to enforce such covenants would ap- 
pear to be in keeping with the best traditions of courts of equity. That it is 
not every covenant with respect to land which will be specifically en- 
forced in equity is well settled.** Even in the limited field of racial cove- 


43 Illustrating the techniques which are suggested are the maps in Woofter, Negro Prob- 
lems in Cities 40-67 (1928) and Lindstrom, The Negro Invasion of the Washington Park 
Subdivision 8, 15, 20, 32 (master’s thesis, Univ. Chi. 1941). 


44 Examples of such studies are the Report of the Chicago Commission, op. cit. supra, note 
20; Jones, op. cit. supra, note 30; Report of the New York State Temporary Commission on 
the Condition of the Urban Colored Population, N.Y. Legis. Doc. (1938) No. 63, vol. 18, 161st 
sess.; Report of the Pennsylvania State Temporary Commission, op. cit. supra, note 26. 


45 In Norcross v. James, 140 Mass. 188, 2 N.E. 946 (1885) the court refused to enforce the 
comment of 0 lpescareny Saat Se venmngeane ne aneewy to be, waned on. ines wien bee 
tained, notwithstanding that the covenant had been made on the occasion of the conveyance 
by such owner of a contiguous tract, which was s quarry of six acres. The language of Holmes, 
J., is pertinent to the question under consideration 

“The question remains, whether, even if we make the further assumption that the cove- 
nant was valid as a contract between the parties, it is of a kind which the law permits to be 
attached to land in such a sense as to restrict the use of one parcel in all hands for the benefit 
of whoever may hold the other, whatever the principle invoked. For equity will no more en- 
force every restriction that can be devised, than the common law will recognize as creating an 
easement every grant purporting to limit the use of land in favor of other land. The principle 
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nants, doctrines limiting enforcement have been recognized.” Basically 
such doctrines must be founded on conceptions of policy, although terms 
more specific than “public policy’ may be used in stating the results. 

The question whether a court of equity will specifically enforce a system 
of contracts, which operate to prevent an entire race from securing reason- 
able living accommodations in a community, and effective to accomplish 
that purpose, is a question which, it is believed, remains open in every ju- 
risdiction. In the cases enforcing anti-Negro restrictions the opinions ordi- 
narily give no indication that the general factual background, which should 
be a determining factor in the result, was presented for judicial considera- 
tion.4”7 Hence the cases in which the restrictions were simply enforced, and 


of policy applied to affirmative covenants, applies also to negative ones . . 
incidents cannot be attached to land by way either of benefit or burden. 

“Again, this covenant illustrates the further meaning of the rule against unusual incidents. 
If it is of a nature to be attached to land, as the plaintiff contends, it creates an easement of 
monopoly,—an easement not to be competed with,—and in that interest alone a right to pro- 
hibit one owner from exercising the usual incidents of property. It is true that a man could 
accomplish the same results by buying the whole land and regulating production. But it does 
not follow, because you can do a thing in one way, that you can do it in all; and we think that, 
if this covenant were regarded as one which bound all subsequent owners of the land to keep 
its products out of commerce, there would be much greater difficulty in sustaining its validity 
than if it be treated as merely personal in its burden.” 140 Mass. 188, 191-3, 2 N.E. 946, 948-9. 


4 See note 24, supra. 


47 Mays v. Burgess, decided Jan. 24, 1945, in the Court of Appeals of the District of Colum- 
bia, appears to be a notable exception. Nevertheless, the majority of the court was not moved 
to depart from the rule of the Corrigan case on the basis of the facts presented. Groner, J., 
writing the opinion of the court, stated that “rights created by [racial] covenants .. . . have 
been so consistently enforced by us as to become a rule of property and within the accepted 
public policy of the District of Columbia. Little need now be said on the subject of that policy. 
The proposition is not new and was unsuccessfully urged in the Corrigan case . .. . in this 
court and in the Supreme Court. And nothing is suggested now that was not considered then 

public policy . .. . may not—properly—be found in our personal views on sociological 
problems.” Miller, Io ‘concurred on the ground that the law was established by the decisions, 
and that, if changes are in order, it is the function of Congress or of the Supreme Court to make 
them. Edgerton, J., dissenting, contended that “aside from the fact that our Corrigan decision 
was probably unsound when it was rendered . . . . it is quite inapplicable today because general 
conditions have not remained the same. Questions of policy have no meaning in a vacuum but 
relate to particular situations. The housing situation in the District of Columbia has changed 
The conditions in which many of the 187,000 Negroes in the District of Co- 

lumbia have long been obliged to live are now worse than ever.” 

In California, where there has been relatively much litigation involving restrictive cove- 
nants, recent opinions also indicate that counsel may have begun to present factual back- 
ground material to the courts. It has been received with varying degrees of enthusiasm. 

In Fairchild v. Raines, 151 P. 2d 260, 267 (Cal., 1944), Traynor, J., conenens Penson 
sal of a judgment enforcing a restrictive covenant, summarized relevant sociological data and 
indicated that a trial court ought to consider whether enforcement would be contrary to the 
public interest. More specifically, he stated that “The trial court should . . . . be directed to 
make findings as to the housing facilities available in the district occupied by the colored popu- 
lation and to determine whether there is a need for additional housing that would justify an 
expansion of the district by absorption of the restricted area.” 151 P. ad 260, 269. 

On the other hand, in Stone v. Jones, 152 P. ad 18, 22 (Cal. App., 1944), affirming the en- 
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even those which contain without more a fleeting statement that enforce- 
ment violates no public policy,** need not be considered controlling. In 
such northern states as have civil rights laws‘ prohibiting the segregation 
of the races, even in public places, where physical contact is much closer 
than is usual between neighbors, the argument is available that enforce- 
ment of restrictive covenants contravenes the public policy of the state 
as expressed in such laws.5° 

The question remains whether the decision of a state court, enforcing 
anti-Negro restrictive covenants by injunction, in a fact situation such as 
has been described, raises questions under the Fourteenth Amendment. 


forcement of a restrictive covenant, the reaction of the court to apparently similar arguments 
was that “Collateral possiblities or indirect consequences are beside the issue. Changes, or the 
likelihood thereof, incident to the growth of a community, may create or forecast 

social problems, but such problems, from the very nature of things, cannot be solved by the 
courts in the process of litigation of a purely private nature. Any attempt to do so would be 
an unwarranted interference with the functions of other branches of the government already 
equipped with power and means for the comprehensive consideration of such problems.” 
Similar language appears in Burkhardt v. Lofton, 146 P. 2d 720, 724-5 (Cal. App., 1944). 


4 Koehler v. Rowland, 275 Mo. 573, 205 S.W. 217 (1918); Ridgway v. Cockburn, 163 
Misc. 511, 296 N.Y.S. 936 (1937); Chandler v. Ziegler, 88 Colo. 1, 291 Pac. 822 (1930); Parma- 
lee v. Morris, 218 Mich. 625, 188 N.W. 330 (1922); Lyons v. Wallen, 133 P. 2d 555 (Okla., 
1942). 

In Illinois, the only judicial discussion of the constitutional and policy questions is on its 
face a dictum: “Appellants have not contended that the restrictions violate any of the amend- 
ments to the United States constitution, nor that they are against public policy—but complain- 
ant has seen fit to argue, at some length, that the restrictions do not violate the fifth, thirteenth 
or fourteenth amendments to the United States constitution and that they are not against 
public policy. While it is entirely unnecessary, because of appellants’ attitude, for us to con- 
sider this argument, we may state that the following authorities cited in support of it sustain 
the position of complainant: [citing cases]. In spite of the instant argument of complainant, 
appellants have not seen fit to file a reply brief.” Burke v. Kleiman, 277 Ill. App. 519, 533-4 
(1934). 

Moreover even this dictum was based on the briefs in what was later found to be a collusive 
law suit, which was brought, apparently, for the purpose of establishing this very point among 
others. See Hansberry v. Lee, 311 U.S. 32, 38, 61 S, Ct. 115, 117, 85 L. Ed. 22, 25-6 (1940), 
reversing Lee v. Hansberry, 372 Ill. 369, 24 N.E. 2d 37 (1939). These cases were concerned 
only with the effect of the judgment in Burke v. Kleiman and did not discuss the constitu- 
tionality of restrictive covenants. 


# E.g., L. 1885 p. 64, Ill. Rev. Stat. §§ 125-8 (Bar Assn. Ed. 1943). 


5° This analogy was rejected, however, in Burkhardt v. Lofton, 146 P. 2d 720 (Cal. App., 
1944), where, apparently, it was strongly (but unsuccessfully) urged that the public policy of 
the state had changed, subsequent to the early decisions, to such an extent that restrictive 
covenants should not have been enforced. 

H. B. 563, 63d Gen. Assembly of Ill. (1943) provided for the invalidation of provisions in 
deeds, leases, and similar documents which prohibited occupancy or ownership of real estate 
on grounds of race or color. The bill was tabled, as were similar bills submitted to the 61st and 
62d General Assembly, and S. B. 281, 62d Gen. Assembly of Ill. (1941), which provided for 
the amendment of the Housing Authorities Act to prohibit racial segregation in public housing. 
For the apparently serious suggestion that legislation invalidating anti-Negro restrictions 
may be unconstitutional see Illinois Inter-racial Commission, Research Memorandum No. 6, 
Restrictive Covenants, 11-14 (mimeographed publication, 1944). 
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Buchanan v. Warley and the cases which followed it* established in the 
Supreme Court that legislation restricting the right of a member of a par- 
ticular race to live on particular land denies rights guaranteed by the 
Fourteenth Amendment. Chicago, Burlington and Quincy Railroad Co. v. 
Chicago, is authority that judicially established rules are subject to the 
same constitutional limitations as those established by the legislature. 
Judicial enforcement by injunction of restrictive covenants, where, as in 
the ordinary case, the covenants have been systematically imposed over a 
large area, achieves precisely the same purpose as a zoning ordinance pro- 
hibiting Negroes from settling in the area. In either case, the power of 
government is exercised directly on the individual, and on a discrimina- 
tory basis. Hence it is arguable that, for constitutional purposes, judicial 
enforcement of restrictive covenants is state action which should not be 
permitted where legislation to the same effect would be invalid. It 
should be relevant, moreover, that, as has been indicated, the denial by 
judicial decree of the right freely to settle in the community is not simply 
of academic concern, but is fraught with the gravest of practical conse- 
quences, in that it dooms the Negro to utilization of housing situated in 
relatively constricted areas and of a type which would not otherwise be 
acceptable. 

Smith v. Allwright® indicates an inclination, in the Supreme Court, to 
recognize as state action activities formerly deemed to be only of private 
concern. The case overruled Grovey v. Townsend,*’ which had held that 
the action of the Democratic party of Texas, excluding Negroes from 
membership, was not state action and hence did not deprive Negroes of 
rights guaranteed by the Fourteenth Amendment. Instead, the Court at 
its last term held that, in view of the relationship of the primaries to the 
whole electoral process, the delegation to the party, by the state, of the 
power so to fix membership qualifications as to exclude Negroes, made the 
subsequent act of the party, excluding Negroes, the act of the state. Con- 


5* 245 US. 60, 38S. Ct. 16, 62 L. Ed. 149 (i917). 


82 Harmon v. Tyler, 273 U.S. 668, 47 S. Ct. 471, 71 L. Ed. 831 (1927); Richmond v. Deans, 
281 U.S, 704, 50S. Ct. 407, 74 L. Ed. 1128 (1930). 


53 166 U.S. 226, 17 S. Ct. 581, 41 L. Ed. 979 (1897). 


54 The public law element in restrictive covenants is more apparent when it is realized that 
the so-called contract is enforced in the teeth of the owner of the present interest in the land. 


55 On the issue whether injunctions enforcing covenants are unconstitutional governmental 
action, the language of Corrigan v. Buckley is dictum on its face, the Court having stated that 
the issue was not properly before it. 


8 321 U.S. 640, 64S. Ct. 757, 88 L. Ed. 7o1 (1944). 
57 295 U.S. 45, 55 S. Ct. 622, 79 L. Ed. 1292 (1935). 
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sequently the discrimination was prohibited by the Fourteenth Amend- 
ment. Exclusion of Negroes had been accomplished by resolution adopted 
by the state convention of the party, and it is significant that no legisla- 
tion of Texas was relied on as having authorized such a resolution. Rec- 
ognition by the common law of the state of a right so to exclude was suffi- 
cient to constitute the resulting exclusion the act of the state. In the opin- 
ion the Court emphasized that the importance of the right to vote was a 
large factor in its decision. It is difficult to assume that the elementary 
right to live in a community would be deemed of less importance. 

During the current term, the Supreme Court has again considered the 
validity of so-called private action discriminating against Negroes. Steele 
v. Louisville & Nashville Railroad Co.* was a suit brought by a Negro 
railroad employee to enjoin the enforcement of an agreement between a 
union and the employer, which agreement discriminated against colored 
employees. The Railway Labor Act** made the union the exclusive collec- 
tive bargaining representative for the craft of which the plaintiff was a 
member. The constitutional argument was that the act was unconstitu- 
tional, if, having given a union exclusive bargaining rights, it permitted 
the union so to use them as to discriminate against Negroes. The Court 
indicated that if the statute were so construed, serious constitutional 
questions would arise. These were avoided by construing the act to re- 
quire the union to bargain in a non-discriminatory manner, for the whole 
craft, including even such members of the craft as were non-members of the 
union. This construction was adopted despite the absence of any statu- 
tory provisions specifically regulating the manner in which the union was 
to perform its duties. In a concurring opinion, Mr. Justice Murphy made 
it clear that he was willing to accept the Court’s construction, because 
the act would otherwise be invalid. It should be noted that, in this case, 
the relationship of the governmental action, i.e., the legislation, to the dis- 
crimination was far less direct than in the ordinary restrictive covenant 
case. In the labor cases, though the unions exercise powers conferred by 
legislation,® the final discriminatory exercise of such powers is their own 
act. In the restrictive covenant cases, the “private’’ discrimination is in- 
effectual, in every contested case, until the judicial agency of the govern- 
ment implements it by injunction. 

It may be significant that lower courts have cited Corrigan v. Buckley 


#65 S. Ct. 226, 89 L. Ed. (1944). 
59 48 Stat. 1185, 45 U.S.C. § 151. 


*e However, unions have often achieved the status of exclusive bargaining representatives 
even independent of legislative aid. 
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and used the language of private action to justify refusal of relief against 
discriminatory action by labor unions, in cases somewhat similar to that 
just discussed.“ Clearly the authority of these lower court cases has now 
been shaken. Another indication of the direction of decision may be that 
Mr. Justice Rutledge, while still a member of the Court of Appeals for the 
District of Columbia, took occasion to indicate doubts as to the validity of 
restrictive covenants.® It is believed that the result of recent decisions 
has been so to undermine the dictum** for which Corrigan v. Buckley is 
usually cited, as to raise a question whether the language of that case con- 
tinues to express the law. 

It is contemplated that, with the conclusion of the present war, new 
construction will relieve present large-scale inadequacies in urban housing. 
New houses will be built in areas vacant at present, to be occupied by per- 
sons whose financial resources are proportionable to construction costs. 
At the same time still-useful housing will be released for occupancy by 
groups which are financially less able and which at present endure sub- 
standard conditions. This process will entail adjustments in the composi- 
tion of particular communities, which adjustments can be, on the whole, 
socially beneficial. However, restrictive covenants, if they continue to be 
enforced by courts, will, in many communities, deny to Negroes the op- 
portunity to secure a share either in the new construction or in the older 
and still-useful properties. Although the burden of the restriction will fall 
with the greatest weight on Negro would-be purchasers and tenants, it 
will be felt as well by property-owners whose market will be thus restricted 
and whose cost of obsolescence will thereby be artificially increased. Judi- 
cial failure to abandon a rule so costly in its social consequences to the 
community at large will ultimately require legislative correction, unless 
abominable housing conditions for Negroes, and the pernicious effects of 
such conditions on the general community, are to be accepted as a per- 
manent condition of American life. 

* E.g., National Federation of Railway Workers v. National Mediation Board, 110 F. ad 
529 (C.A.D.C., 1940) cert. den. 310 U.S. 628, 60 S. Ct. 975, 84 L. Ed. 1399 (1940); James v. 


International Brotherhood of Boiler Makers, Iron Ship Builders and Helpers of America, 54 
F. Supp. 94 (Cal., 1944). 

® Hundley v. Gorewitz, 132 F. ad 23 (CA.D.C., 1942), was a suit for an injunction to en- 
force an ordinary restrictive covenant. The “changed conditions” rule was applied to deny 
relief. The cryptic concurring opinion of Rutledge, J., is reproduced: “I concur in the result for 
the reason that if such a covenant as is involved in this case is valid in any circumstances, as to 
which I express no opinion, it is not valid or enforceable in the conditions shown on the pres- 
ent record and stated in the opinion of the court.” 132 F. 2d 23, 25 (italics added). 

*s Note 55, supra. 
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COMMENT AND CASE NOTES 





THE DRAFTING OF GOVERNMENT WAR CONTRACTS 


LIEUTENANT WILLIAM H. Symmes, Jr.* 





Law is the viscous fluid lubricating the functions of society so that the 
society will not be destroyed by the heat of its own frictions. The viscous 
fluid may be formed in innumerable systems, common law, codes, etc., 
and the various systems may be applied in diverse forms of legal practice. 
A system (and its practice) survives only if it successfully lubricates the 
society of which it is a part—rather, only if the exponents of the system 
and its practitioners successfully sell the system to the society. 

Varying environmental conditions cause variations in the nature and 
practice of the law applicable to the special conditions. The war has caused 
a special variation in the current environmental conditions. A tremendous 





* Of the Legal Branch, Pittsburgh Ordnance District. 


The opinions expressed or implied in this article are those of the author only. The Ord- 
nance Department, United States Army, has not sanctioned, concurred in, or given any 
adoption, official or unofficial, to any statement contained therein. 
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program for the procurement of war materiel has resulted. The war ma- 
teriel consists of unique items that must be procured by negotiation, be- 
cause they are not common commercial items with a value determined by 
bargaining and bickering in the market place. 

This extensive procurement program necessitated by the war requires 
the production of a definitive contract for every procurement agreement 
that is negotiated, and requires the writing of supplementary agreements 
for every change in the definitive contract. Lawyers are required to pre- 
‘ pare these contracts and the supplements thereto. A system for the prac- 
tice of the law has been devised to facilitate the handling of these myriads 
of contracts. The purpose of this article is to analyse the system so devised. 

The system is based on a centralised authority, setting up basic forms 
and mandatory articles to be incorporated into these forms, and field 
agencies in lesser degrees, for employing the furnished forms and filling in 
the interstitial gaps. The central fount is in Washington. In Washington 
lengthy compendia of instructions are developed and thence circulated 
down through the field lawyers. But the men in Washington do not con- 
fine their efforts to the preparation of instructions; in addition they super- 
vise the work that is carried on pursuant to their instructions. All con- 
tracts and supplements are reviewed in Washington, and woe to the draft- 
er who does not conform to the instructions. 

In the field the organization subdivides itself until the contract drafter 
himself is finally reached. Each field organization, or local district, has a 
legal branch with a chief andhis assistants. The chief and his assistants 
are a central supervising, advising, and reviewing body for the district. 
The district legal branch is subdivided into sections. Usually there is a 
section for each of the commodity branches in the particular district. 
Each section of the legal branch has its chief and his assistants. The chief 
and his assistants all draft contracts, but in addition to drafting contracts 
the section chief reviews all contracts written in his section. 

Within the organization there is a constant review of all the work, first 
by the section chief, then by the district chief, and, finally, by Washington. 
It is as though every contract were judicially reviewed, whether litigated’ 
or not. As a result, every contract-drafter realises that every document he 
prepares is going to be reviewed and must pass inspection. Also, errors, 
whether they be typographical or intellectual, cannot be “settled” or 
explained away to a client. Whereas, a lawyer working for a client might 
be able to bluff slipshod work through, no careless work can pass through 
this reviewing system. The system has been developed for the preparation 
of a tremendous volume of contracts, and the constant reviewing is ad- 
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mirably fitted to catch the typographical and observational errors that 
are such a bugaboo in this type of work. The system of constant review is 
also admirably adapted to the carrying out of a definite policy throughout 
the entire system, once a policy has been determined. 

Under the system a contract is produced in the following manner. Pro- 
curement authorities in Washington send out an order to procure pre- 
scribed items. Negotiators in the proper field commodity branch deter- 
mine what local manufacturers are capable of manufacturing the item. 
Forms are sent to these prospective producers on which they are requested 
to submit a bid for the production of the items. The negotiator collates the 
bids and presents them to a board of award, which approves in the quanti- 
ties required the bids necessary to accomplish the procurement of the 
item. The negotiator’s file is then turned over to a lawyer and it is up to 
the lawyer to draft a contract covering the agreed transaction. 

The lawyer, upon receiving the negotiator’s file, does not turn to a form 
book and pour through reams of citations to find all the clauses favorable 
to his client that he can incorporate into the contract. A form book is 
furnished by the organization in the form of instructions, and precedents 
are found in the files of earlier contracts kept in the district (not unlike 
the office collection of memoranda and briefs and forms and legal bric-a- 
brac found in any law office). If like items were recently procured, the 
lawyer will follow the form employed therein and will substitute the facts 
of his case into the form. If the contract is original in the district, the 
lawyer will turn to the instructions furnished him from Washington. His 
contract will approximate thirty articles, and of these thirty twenty-nine 
will be prescribed to such an extent that the district will have them print- 
ed in pemanent form. In the first article, which will not be printed in ad- 
vance, the drafter will have to employ his rhetorical talents to describe 
what is to be accomplished pursuant to the contract, and for the rest he 
will simply make a few changes or substitutions in the other twenty-nine 
articles. Of the remaining twenty-nine articles, one is entitled, ‘Altera- 
tions,” and is intended to encompass such substitutions or changes. 

When called upon to add to a contract via a supplement, the contract- 
writer will find that the instructions from Washington prescribe when 
supplements may be written and what situations may be incorporated in- 
to supplements. Again, in writing supplements, the lawyer may have to 
exercise his rhetorical talents to couch his suppement along the lines pre- 
scribed in the instructions; but all of his authorities are encompassed in 
the instructions, and he need not, and cannot, have recourse to the de- 
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cision of courts for the construction of phrases that he may desire to use or 
for like assistance. The requisites for the practice of law under this situa- 
tion are a set of instructions, a flair for rhetoric, and a minimum of mathe- 
matical inclination to check the financial manipulation of the negotiator. 

The system constitutes assembly-line practice of law. In the depart- 
ment-store type of practice found in large firms, members of the firm be- 
come specialists in fields of law like trial work, patents, probate work, real 
estate, and so forth, but the specialists look to stare decisis, the statutes, 
and the precedents accumulated through their experience in the practice 
of law for their authorities. They are free, with the aid and guidance of the 
above source materials, to indulge their own ingenuity in dealing with the 
problems that arise within their specialised fields. But in the assembly- 
line practice of law the lawyer is merely one of several people who work 
on the facts contained in a file that has been routed through the organiza- 
tion. He fits these facts into forms and shapes prescribed in his instruc- 
tions and routes the resulting document on its way through the organiza- 
tion. The chief of the section will check and review it, it then passes 
through the office of the chief of the district, the contractor’s attorneys, 
and the reviewers in Washington. All along this line the reviewers may 
take pokes at the shape of the contract, rounding out an article here, in- 
serting a phrase there, deleting a clause elsewhere—but always being care- 
ful to act with the instructions as the guide for their machinations. 

Such a system reduces the drafting attorney to a lesser status than that 
of the attorney in private practice. His pride may be hurt and his ego 
flattened—according to the instructions. Work under the system is com- 
parable to that of a mechanic carrying out work prescribed in a blueprint. 
The mechanic must be skilled, he must be precise, and he must work hard. 
But, cOmparatively speaking, the work of the lawyer in private practice is 
like that of the engineer, the inventor, the creative man who conceived 
the blueprints. In private practice experience and age are to the advantage 
of a lawyer. But under the government system youth is preferred. Under 
that system all of the experience required has been condensed into a cou- 
ple of volumes of instructions, and the lawyer merely needs a sharp and 
strong pair of eyes and endurance to turn out a volume of work. 

In judging a system for the practice of law the welfare and contentment 
of the practitioners are not of prime concern in evaluating the system. 
What is of concern is the service rendered to the societal environment by 
the system. When the results are analysed it will be found that the system 
presently considered accomplished the following: 
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1. It speeds up the production of contracts, imperative in the war 
effort with its tremendous volume of procurement, by reducing the law- 
yer’s research to a minimum and by furnishing all of his authorities and 
forms in a couple of handy loose-leaf volumes. (Of course, much of the 
handiness of these depends on the quality of their index.) But index or no 
index, the lawyer writing contracts soon becomes familiar with all of his 
instructions, and develops a technique for fitting the facts he receives into 
a prescribed pattern. 

Yet it must be realised that the volume of contracts produced and ac- 
cepted is enhanced by the nature of contemporary conditions. In many in- 
stances the lawyer working for the government under the system is, in 
actuality, serving the contractor too. This is true because many contrac- 
tors, needing the business to exist, and because of the urgency of the situa- 
tion or out of a sheer desire to prosecute the war effort, accept the con- 
tracts without consulting an attorney of their own as to their rights and 
liabilities under the document. The situation is one-sided, and even if a 
prospective contractor should be advised to object by counsel, he may 
find the government telling him to accept the contract as it is or to forget 
about the work. There have been a few exceptional cases where the con- 
tractor’s skills were required in the war effort, and in such cases the con- 
tractor’s objections retarded the production of contracts. 

Thus, it can be seen that the volume of contracts resulting from- the 
system may be a result of the exigencies of the situation, rather than of the 
efficiency of the system. The efficiency of the system under ordinary con- 
ditions is therefore questionable. 

2. The system leads to a uniformity in the contracts. If any article is 
proved to be unfair or unsatisfactory, the fault is quickly located, a change 
circulated in the form of a circular correcting, adding to, or changing the 
instructions, and the fault is remedied. The remedy is throughout the sys- 
tem. Of course, this uniformity and correction of errors means that the 
quality of the contracts is entirely dependent on those who formulate the 
instructions. Since the inclusion of the articles prescribed by the instruc- 
tions is mandatory, the quality of the articles depends on those who pre- 
pare the instructions expounding the articles. Brilliant instructions pre- 
pared in Washington will enable ordinary draftsmen throughout the 
country to prepare brilliant contracts. 

Clear instructions that spell everything out will definitely facilitate and 
simplify the drafting of the contracts. But if the instructions are inade- 
quate or muddled, the drafter will be restricted. The work will have de- 
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stroyed his initiative and talent for research. Besides, with the instruc- 
tions serving as the beginning and end of the applicable authority, there is 
no place left for the drafter to look for guidance and authority. 

While the system provides for wide circulation of its good points, it also 
provides for wide circulation of its faults. It is double-edged. With good 
instructions its beneficial results may be legion, but the harm resulting 
from poor instructions will likewise be tremendous. 

3. The system changes the basic activities of lawyers. The three basic 
activities of attorneys in contemporary private practice are contacting of 
dients, keeping a finger on the pulse of the judicial temperament, and 
studying law. Under the system the client is an ever present haunting 
hulk who needs no pursuing and whose minions are constantly demanding 
the production of legal documents in great haste. There is no judicial 
temperament to cultivate. And the law is set out in simple form in a cou- 
ple of handy loose-leaf volumes. The law has been reduced to a common de- 
nominator readily handled by persons of average intelligence with a rea- 
sonable amount of application. 

It may be seen that the public benefits from such a system, mechani- 
cally. All the ideas that individuals on the legal assembly line may de- 
velop are soon spread throughout the system and are not hoarded by any 
such individual. The contracts are uniform, and the contractor knows 
that each is getting a like contract and that some do not have an advan- 
tage over others by having the advice of more skilled lawyers. By the re- 
duction of the drafting of contracts to such a system the legal branch 
turns out many more documents per lawyer than lawyers in private prac- 
tice could do, and the public’s legal expense per contract is reduced. The 
constant checking via review and the relieving of the drafting lawyer of 
the burden of legal research facilitate the turning out of accurate contracts 
to the public advantage because the possibility of friction and dispute 
over errors of fact is reduced. In other words, the public has the advantage 
of judicial review of every document without the expense of litigations. 
Further, in each contract there is an article providing for the settlement 
of disputes by a board set up by Washington. Thus the system completely 
encompasses the legal problems of the undertaking within its operations. 
The system is self-sufficing. 

When it comes to disadvantages, the biggest disadvantage depends on 
whether or not the biggest advantage—simplification of procedure by 
explicit and complete instructions—will be applied. It is a question of 
theory versus actuality. First, it is dependent on those in the centralised 
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control being skilled. Second, it is dependent on the lawyers in the lower 
hierarchies retaining sufficient acumen in spite of their mechanical func- 
tion to think up improvements that can be radiated throughout the sys- 
tem. The system, like so many current systems, reduces the drafting 
lawyers to automatons. If the young men become automatic and forsake 
all individuality, research, and thought, when the present generation of 
thinkers in Washington die out who will there be to move to Washington 
to perform the duties of cerebration required of those who prepare the in- 
structions? 

It must be realised, however, that the system is a product of the war, 
destined probably to disappear within “the duration and six months.” 
It was designed to cover a particular phase of the war effort, the prepara- 
tion of contracts. It has served its pufpose well. It is a manifestation of 
the flexibility and adaptability of man and his ability to develop devices 
to further group living. 
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Handbook of the Law of Evidence. By John J. McKelvey. Fifth Edition. St. Paul: 

West Publishing Co., 1944. Pp. xxiv, 814. $5.00. 

This is the only one of the West Publishing Company Hornbook Series yet to reach 
a fifth edition. Its first edition was published in 1897. There are now thirty-seven horn- 
books in the series; twenty-five are in first edition; eight in second; two in third; one 
in fourth; and only this book is in fifth edition. 

The author is John J. McKelvey of the New York bar, who also wrote the prior 
four editions of the book. Mr. McKelvey is a very scholarly lawyer. He was born in 
1863 and was, in 1887, the first editor-in-chief of the Harvard Law Review. His pro- 
fessional contributions to his generation have been great. Thousands of young men 
have had their first contact with the law of evidence from this book and Mr. McKel- 
vey’s casebook. It therefore comes with ill-grace for anyone to criticize these books. 

But no objective observer can escape the conclusion that the law of evidence is 
today in some confusion. Much (if not most) of this confusion is obviously due to the 
text writers and the law schools. God pity the poor boys who have to practice law 
with what they learn about evidence from even the best law schools! This indictment 
may be confirmed from any graduate of the last twenty-five years who has tried cases. 

Perhaps this law-school lag is due to the pre-eminence of Wigmore in the field of 
Evidence for the past forty years. His merits were so great as to discourage competi- 
tion. He committed himself to a position on practically all questions in his first edition 
in 1904, and thereafter never made an objective examination of the cases. In recent 
years the subject of Evidence has usually been assigned to the youngest professor in 
any law school, and he did well if he read all of Wigmore and a few law review articles." 
He had no time or stomach for research on the modern law. The law of Evidence in 
the period from 1900 to 1944 is thus almost unexplored. 

One of the peculiarities of the law of Evidence in the United States is that it is al- 
ways in course of change and it changes without leaving landmarks. Any case more 
than twenty-five years old is thus strongly suspect. Ard any single case, such as is 
printed in a casebook, gives a false impression of the law; it is necessary to examine the 
chain of cases of which that case is a part. 

Mr. McKelvey in his introduction to this book rather favors the adoption of the 
Code of Evidence of the American Law Institute. It seems to this reviewer that such 
adoption would only add to the confusion. The law professors who drew the code had 
a powerful ulterior motive. They had to drag the horse around to a street that they 
could spell. The alternative was the task of examining some 200,000 cases and re- 
stating the results. The materials of their profession had got away from them. It 
availed them nothing to snicker at the courts. That was like a professor of anatomy 
deriding the malformations found in a cadaver. 

There are cited in this book some 5,400 cases or about one case out of every forty 
on the subject. The dates of the cases are not given except in rare instances. Many of 
the cases are English. Few of the citations are to cases decided in the last twenty-five 


* See Hutchins, Education for Freedom 10 (1943). 
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years.? Such a selection of cases cannot fail to give a distorted picture of the present- 
day law of evidence. On the only spot on which this reviewer is able to measure the 
extent of this distortion it exists in a substantial degree. The chapter on opinion 
evidence? would give any student quite a false impression of the present law on this 
subject in Illinois‘ and, I strongly suspect, cf the law in any other state. 

The law of Evidence in the United States fairly screams for re-examination and re- 
statement. Those who undertake that task will find McKelvey on Evidence of real 
value. It is of course an elementary work. It discusses only the main branches of the 
subject. It does not purport to detail the twigs and leaves of the tree. Its emphasis is 
upon the historical development of the law. But a lifetime of research by an indus- 
trious, scholarly lawyer has gone into it. 

Witarp L. Kinc* 


Liberty and the Press. By Philip Kinsley. Chicago: The Chicago Tribune, 1944. Pp. 
xi, 99. $2.00. . 
In order to get down to the business of reviewing this book, it is necessary to fight 

one’s way, so to speak, through the psychological road blocks and tank traps that Col. 

McCormick, consciously or not, sets up. It may be that he has Chicago so well schooled 

in his particular type of egomania—or should we say Chicagolandomania?—that these 

obstacles to a reasonable objectivity are not apparent to Chicagoans. 

I happen to come from St. Louis and to work for the St. Louis Post-Dispatch, and 
I must confess that there is, in our provincial community, a small mental reservation 
to the legend under the box-car type that daily chugs its way across Page 1 of the 
Chicago Tribune, whether the news warrants an eight-column: banner line or not I 
refer, of course, to the line, “The World’s Greatest Newspaper.” 

I say,a small mental reservation. Knowing Chicago to be a wholesomely vulgar city, 
I presume to say that this legend produces, among those who know and love newspapers, 
a belly-laugh. 

The book I have before me is in this same McCormick-Tribune bully-boy tradition. 
It is written by a Tribune man about Tribune accomplishments. It is subtitled: “A 
history of the Chicago Tribune’s fight to preserve a free press for the American people.” 
It is published by the Chicago Tribune. And on the back page of the blurb sheet, lest 
anyone miss the point, appeays this placard: “How and why the Chicago Tribune has 
spent $3,000,000 fighting for the freedom of the press—told for the first time in one 
book.” Hear, hear! if the Colonel will forgive a British touch. 

A number of causes are described in the book, which, incidentally, is written in the 
tired manner of an old rewrite man who has to fill a couple of columns for the 2:00 
a.m. edition under the lash of an underpaid night editor. 

In 1916, the Tribune ran an editorial whose text is not reprinted in Mr. Kinsley’s 
book, but whose caption was “Ford Is an Anarchist.” Ford brought a plain old-fash- 
ioned libel suit against the Tribune for $1,000,000. Libel suits are always, of course, 
brought for fancy figures. The Tribune spent $300,000 (one-tenth of that back page 

* On a typical fifty pages there are 384 citations, of which 17 are to English cases and 26 are 
to cases decided since 1918. The remainder are largely citations to cases decided before 1900. 

+ Pp. 319-79. 

4 See King and Pillinger, A Study of Law of Opinion Evidence in Illinois (1942). 

* Of the Chicago Bar. 
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$3,000,000) to defend the suit, and 2,000,000 words of testimony, so says Mr. Kinsley, 
were taken. (These big figures sort of get you down.) Upshot: “Mr. Ford had his name 
deared of any anarchistic odium by the verdict, which found the Tribune guilty.” 

And then, in a perfect non-sequitur, Mr. Kinsley continues: “The Tribune felt it 
had proved its point and established a precedent in newspaper law when the jury fixed 
the damages at 6 cents, with 6 cents added for costs.” I don’t get it. 

Anyone who isn’t bemused with figures, or the drop from $1,000,000 to 6 cents, 
knows that the 7ribune got a beating in this suit. The Tridune’s point was that F rd 
was an anarchist. The jury said No. How, then, did the Tribune prove its point, and 
what’s all this got to do with the noble principle of press freedom? 

The second big cause cited by Mr. Kinsley has real point. Under the administration 
of Mayor William Hale Thompson (Big Bill the Builder, A-Punch-in-the Snoot-for- 
the-King-of-England), the Tribune was sued for criticizing the city of Chicago. The 
city’s contention was that, inasmuch as a corporation can sue for libel, and inasmuch as 
the city of Chicago is a corporation, it could sue for libel, the alleged damage being 
that the Tribune’s criticism was hurting the corporation’s credit. 

The answer was, of course, that a public corporation is in quite a different category 
from a private corporation. The Illinois Supreme Court held that “every citizen has a 
right to criticize an inefficient or corrupt government without fear of civil as well as 
criminal prosecution.” Score one for the Tribune. 

By far the most impressive exhibit in the book is the Tribune’s noteworthy fight 
against the so-called Minnesota gag law. This was a truly vicious statute permitting 
the state to enjoin from publication any person regularly publishing a “lewd and 
lascivious newspaper or magazine,”’ or a “malicious, scandalous and defamatory news- 
paper, magazine or other publication.” The statute was invoked against two small 
Minneapolis newspapers, one of which was the Saturday Press, “which had attacked 
gambling and organized crime in Minneapolis.” 

The lower court, without considering the merits of the charges made by the Saturday 
Press, granted an injunction against the publishers, who were thus forbidden to edit, 
publish, circulate, or give away their paper. The Supreme Court of Minnesota upheld 
the lower court. 

All honor to the Chicago Tribune and Col. McCormick for espousing the cause of 
the Saturday Press and carrying the fight successfully to the Supreme Court of the 
United States, which knocked out the Minnesota gag law as unconstitutional under 
the Fourteenth Amendment. The law provides adequate remedies for libel after pub- 
lication; it is unthinkable in free America that any law should gag a newspaper prior 
to publication, as the Minnesota law attempted to do. Score two for the Tribune. 

Other causes are cited by Mr. Kinsley. One was the bitter battle waged by Col. 
McCormick against the licensing provisions of the NRA newspaper code. He felt that 
to impose a license on a newspaper, such as was being imposed on other businesses by 
the NRA, would impair and jeopardize the constitutional guarantees of a free press. 
In the opinion of many others at the time, Col. McCormick was fighting a sham battle, 
since the newspaper code, like other industrial codes, was concerned with the news- 
paper as a corporate entity rather than with the newspaper as a social institution. In 
other words, the NRA was interested in causing corporations to follow certain rules 
about wages, hours, and competitive conditions, and not in impairing journalistic 
freedom. 

In any event, the Tribune won this fight and the code, as finally approved, included 
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a work of supererogation, namely, a declaration that nothing in the code should be 
construed as restricting or interfering with press freedom, as guaranteed by the Con- 
stitution. Mr. Roosevelt signed the code, saying that the press freedom clause was 
“pure surplusage.” “While it has no meaning,” said the President, “it is permitted to 
stand because it could have no such legal effects as would bar its inclusion.” Maybe 
this was a great victory for Col. McCormick and the Tribune and maybe, too, 989 
angels can dance on the head of a pin. 

Mr. Kinsley’s final big cause is the Associated Press case, in which Col. McCormick © 
is a co-defendant. Now, this is a very peculiar and very interesting case, but it happens 
at the present time to be under advisement by the Supreme Court of the United States, 
and just why, under the circumstances, Mr. Kinsley included it in his book is not al- 
together apparent. 

It is obvious that Col. McCormick considers the suit a personal affront to him by 
the Department of Justice and the New Deal, but it is not so obvious why it was treat- 
ed here. The stated objective of the book is to tell the story of how the Tribune has 
fought for the rights of the press, “‘and how these rights have been redefined and re- 
affirmed, to the benefit of everyone who seeks to express opinions concerning his city, 
state, or federal government.” Until the Supreme Court hands down its decision in the 
Associated Press case, no one can say that these rights “have been redefined and re- 
affirmed.” 

Mr. Kinsley wrote a whole book about the Chicago Tribune’s fight for press free- 
dom. It would have a more kindly and sympathetic audience if the Chicago Tribune 
itself did not abuse that freedom by the pollution of its own news columns with its 
publisher’s hatreds and prejudices, instead of confining them where they belong, to 
his editorial page. Mr. Kinsley wrote a whole book, but we think, from the story he had 
to tell, he should have held it down to a column and a half. 


RALPH CoGHLAN* 


Task of Law, The: The North Law Lectures, Franklin and Marshall College. B; 
Roscoe Pound. Lancaster, Pa,: Franklin and Marshall College, 1944. Pp. 94. $1.50. 


This, as far as I know, latest book of the Dean is a collection of three lectures, which 
were delivered, as it seems, before the faculty and student body of a Pennsylvania 
College. The scope of these lectures is indicated by their titles: “Why Law?,” “What 
Is Law?,” and “What May Be Done through Law.” Needless to say that both the 
Dean’s learning and his wisdom are exemplified in these discussions. Needless to say, 
too, that the reader will find in them strong expressions of the Dean’s dislike of certain 
trends of recent American life. There is a tendency to identify the particular system 
of law of nineteenth-century England and the United States with law in general. 
There are passages which, at least, seem to indicate that absolutism is regarded as in- 
evitable, wherever the scheme of the classical common law is modified, and there is 
at least one passage which cannot go unchallenged. Statutory administrative agencies 
are said to “consider themselves empowered to put the claims of the employee on a 
higher plane of value and to ignore those of the employer whenever' they come in con- 
flict.” Such an idea might conceivably occur to a layman who derives his knowledge 
of government adjustment of labor disputes from newspaper headlines, but it is strange 


* Editor of the Editorial Page, St. Lowis Post-Dispatch. 
* Italics by the reviewer. f 
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to see it come from a man of the learning of the Dean, just as it is difficult to see why 
adjudication according to flexible standards is praiseworthy when it is exercised by a 
tribunal called “court” and damnable when it is practiced by a tribunal called “board.” 
However, these and other prejudices of the Dean have been sufficiently discussed by 
others and, after ail, as André Gide has expressed it, “‘prejudices are the pillars of civili- 
zation.” Even where we do not share them, the convictions of a great man are en- 
titled to respect. However one may feel about the controversial passages, one must 
welcome this succinct statement of Dean Pound’s thought on the very basic problems 
of jurisprudence. 

Although the lectures seem to have been delivered before a lay audience, the Dean 
has not refrained from cutting deeply and attacking difficult problems. In general his 
style is so clear and simple that he could well afford doing so. But one may well doubt 
whether the difficult theories of Duguit, Kelsen, and Lundberg have been sufficiently 
clarified in the two pages which the author could devote to them. Apart from this 
minor point, however, one can experience, even in reading, the excitement which his 
audience must have felt when it was in live contact with one of the great masters of 
our age. 

The attractive form in which the lectures have been published by Franklin and Mar- 
shall College deserves to be mentioned. 

MAx RH#EINSTEIN* 


Public and Private Government. By Charles Edward Merriam. New Haven: Yale 
University Press, 1944. Pp. ix, 98. $1.75. 


These published lectures compress much of the philosophy of government which 


has characterized Professor Merriam’s teaching by word, book, and example. Com- 
pression, as we learn from experience with dehydrated foods, does not preserve sym- 
pathetically the original flavor as partisans of a commodity relish it, yet those who 
have been disciples will catch now and then the characteristic roll of the voice or of the 
eye. The theme is stated in the first lecture—the ubiquitous nature of government. 
The apparently simple generalization raises implications that should lead to insight 
and tolerance, as we are led to re-survey and re-appraise how we act in even the 
simplest associations. It leads the author to examine afresh, in his second lecture, the 
idea of sovereignty, whose present meaning he finds in the symbol of unity of the state 
amidst the diversity of human associations and interests, and so “a determination to 
decide as well as to deliberate.” “If sovereignty speaks as one having authority, it will 
be because it speaks as one having reason, justice, liberty, human dignity, as the co- 
authors of its authority.” There follow two chapters in which the resultant problem of 
organization is explored in the light of fresh experience and the attacks upon demo- 
tratic political systems. 

What a person so experienced in affairs, so eager a searcher in varied fields for new 
insights into politics, is transmitting to his hearers is significant. It rests upon a pro- 
found (and not mawkish or sentimental) faith in persons and in the emergence of or- 
ganic systems of government to serve their common needs; an insight that pierces the 
surface of current events to find deeper currents of science and technology in produc- 
tion and the study of man which may be utilized by men to achieve a democratic so- 
ciety; and a kind of grim aggressiveness in puncturing the facile and defeatist general- 

* Max Pam Professor of Law, University of Chicago. 
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izations about the failure of democracy and the evils of government that come from 
phony aristocrats. The opening theme needs wide acceptance today, when so many 
are eager to retreat from the civic responsibilities which an interdependent society 
compels, and ignore the problems left unanswered by a belief that free enterprise is, as 
Harding said of government, “a simple thing.’’ What such a society as ours requires in 
organization and procedures to permit the minimum fruits of its productive powers to 


be available was well stated thirty years ago by Brooks Adams, who believed that the . 


conditions necessary for personal “success” destroyed the development of capacities 
necessary to administering “the Great Society.” Professor Merriam finds in the new 
sciences or technologies evidence that man can, by taking thought, accept the re- 
sponsibilities of citizenship. It is good that youth can enlist under the leadership of 
such experience and wisdom. 

Joun M. Gavus* 


Teoria eg6logica del derecho y el concepto juridico de Libertad. By Carlos Cossio. 

Buenos Aires: Editorial Losada, S.A., 1944. Pp. 448. 12 Arg. pesos. 

For half a century prior to the end of World War I, Latin American philoso- 
phy of law had been dominated by Auguste Comte’s positivism. But in the last dec- 
ades Comte’s influence has been replaced by Kant and neo-Kantian philosophy. In- 
stead of a rather crude sociological-biological jurisprudence a philosophy of law on neo- 
Kantian lines has come into existence. Together with this change another new develop- 
ment can be seen. From colonial times on, Latin American philosophy of law has hardly 
been more than a restatement of continental European jurisprudence, following first 
scholastic philosophy, then the French droit naturel of the eighteenth century, finally, 
as a reaction against natural law, Comte’s positivism. The new turn toward neo-Kan- 
tian philosophy follows again, it is true, the rhythm of continental European thought, 
a reaction against positivism; but for the first time we see a serious attempt no longer 
to be satisfied with a restatement of foreign systems, but to achieve creative, original 
thought, to create an original, Latin American philosophy of law. 

There is a revival of philosophy of law in Latin America; the number of scholars 
dedicating their life work to this field is growing, many scientific journals are entirely 
or in part dedicated to philosophy of law, and particularly, works of high quality, mak- 
ing original contributions, are being written; leading philosophers of law have ap- 
peared. 

While neo-Kantian philosophy dominates the contemporary Latin American phi- 
losophy of law, the ruler of Latin American thought in theory of law is unquestionably 
Hans Kelsen, the head of the “Vienna School of Jurisprudence,” the founder of the 
Pure Theory of Law. Even in Brazil, where Comte’s influence was not only strongest, 
but has also lasted longest, the new trend is making progress; but in Spanish America 
the new trend has achieved a complete victory. 

But while the work of Kelsen is mostly accepted as basic, as far as theory of law is 
concerned, there can also be seen all over Latin America a “new thirst for justice,” an 
attempt to retain Kelsen’s theoretical achievements, and yet to go beyond him in 
philosophy of law. This tendency makes itself felt in nearly all of the Spanish American 
republics, but the two undoubtedly leading countries are Mexico and Argentina. 


* Of the University of Wisconsin. 
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The desire to go beyond Kelsen, not to be satisfied with the mere study of the forms 
of law, uses, to achieve its goal, the German philosophy of culture, the phenomenology 
of Husserl, the philosophy of values, as developed by Nicolai Hartmann and Max 
Scheler, and, finally, the philosophy of life, as set forth by Martin Heidegger and the 
leading Spanish philosopher, José Ortega y Gasset. The result of this desire is mostly 
the distinction between theory of law, where Kelsen is followed, and the philosophy of 
law, as metaphysics, fully within the realm of pure juridical axiology. 

It is against this historical background and contemporary setting that we must un- 
derstand the work of Carlos Cossio, who, using the same materials, arrives at a result 
entirely different from that of the other leading Latin American philosophers of law. 

Carlos Cossio, professor of philosophy of law in the University of La Plata, presi- 
dent of the Argentine Institute of Juridical and Social Philosophy, is exercising, through 
his writings and teachings, through adherents and disciples, great influence in Argenti- 
na and all over Latin America; a “Cossio-School” is, so to speak, in the making. Since 
1931 Cossio has developed his ideas incidentally in a series of monographs, dealing with 
detailed problems; but the book under review is the first systematic exposé of his doc- 
trine. 
Cossio, the head of the “Kelsen-School” in Argentina, starts from Kelsen and his 
logical normativism. In an article, written at the occasion of Kelsen’s sixtieth birthday 
and reprinted in the book under review, he has paid full homage to Kelsen, who is to 
him the jurist of the contemporary epoch, a personality of genius, a man who has 
achieved a cyclopean task, one of the most extraordinary and fertile cases in the history 
of juridical ideas of all times. Kelsen’s Pure Theory of Law is to him not just another 
theory, but a Copernican turn; it means a revolution of legal science, which is only pos- 
sible as a science since Kelsen; it has an eternal, irrevocable value. No Latin American 
philosopher of law has better understood Kelsen than Cossio. Cossio seems to this 
writer to be also nearest to Kelsen by the temper of his mind: a logician, a theoretician 
rather than a philosopher of law, taking this term in a metaphysical sense, and strongly 
polemic in the building up of his ideas. A very substantial part of the book under re- 
view is a very detailed polemics with the Mexican philosopher of law, Eduardo Garcia 
Maynez, on the concept of juridical liberty. 

And this point of polemics is for Cossio a matter of principle. He reproaches the 
traditional science and philosophy of law with restating all the opinions held on a prob- 
lem since Greek times and with confusing philosophy of law with its history. The his- 
tory of philosophy of law has to present these different opinions, but the philosophy of 
law has to use only those which matter for the development; it has to criticize; by its 
very nature the science of law is of a polemic character. 

The science of law, says Cossio, is not possible without a philosophy of law; but the 
latter he conceives in terms of a theory of cognition, of a science of sciences rather than 
as metaphysics. Philosophy of law must evolve around the science of law. The utter 
worthlessness and sterility of most philosophies of law is, according to him, a conse- 
quence of the fact that these philosophies are anchored in some metaphysical pre-sup- 
positions which cannot be proved and can give, therefore, no help to the jurist who is 
occupied with the study of a positive law. A fruitful philosophy of law must take as its 
starting point the science of positive law, just as Kant’s Critique of Pure Reason 
took as its starting point natural science. It presupposes, therefore, the existence of a 
science of positive law, which excludes any reference to natural law; for the science of 
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law can only be the science of positive law. This science of positive law exists only since 
Savigny. 
i hy of law, thus understood, has, according to Cossio, four tasks. 

The first task is that of juridical ontology, the answer to the question: What is law? 
To give this answer he starts from Husserl’s phenomenology. The method to be fol- 
lowed in this task is the method of intuition. With Husserl, Cossio distinguishes the ob- 
jects into ideal objects—here the adequate method is the rational deductive method; 
into natural objects—here the adequate method is the empirical method; and finally 
into cultural objects—here the adequate method is the empirical-dialectic method, the 
method of comprehension, of seeing something in its meaning. Law is a cultural object, 
But among the cultural objects he distinguishes the objects produced by human ac- 
tivity and human conduct as such. The latter, because of being related to the ego, he 
calls “egological” objects. Contrary to Recaséns Siches, law is to him not “objectivated 
human life” such as a statue, but “living human life’”—human conduct. Hence the 
name “egological theory of law” for his doctrine. 

On this basis and by the method of intuition he answers the question, What is Law, 
by saying: Law is human conduct in its intersubjective relationship. Here is the first 
original idea of Cossio: As law is human conduct, it is human conduct which is the ob- 
ject of the science of law. This science is, in consequence, not a science of ideal objects, 
the legal norms, but the science of human conduct, and hence a science of reality, an 
empiric science, but not of an experience of nature, but of juridical experience, of hu- 
man conduct, which is “metaphysical liberty phenomenalized.” 

The science of law is the science of human conduct; but as.a science it is cognition 
by conceptions. It needs, therefore, concepts; these concepts are the legal norms. The 
part of philosophy of law which deals with the norms is formal juridical logics. Here the 
method is not intuition, but thinking. Whereas the science of law has as its object hu- 
man conduct, the object of formal juridical logics is norms. Science is not possible with- 
out logics. But the logics must be adequate to the object of a science. And as human 
conduct in its intersubjective relationship is an experience of liberty, not of necessity— 
an experience of values, not of neutrality to values, Aristotelian logics must necessarily 
be fruitless. Only a logics adequate to the egological object of legal science can give true 
results, a logic of “oughtness.” To have discovered and developed this new logics of 
“oughtness” is the immortal merit of Kelsen. The logics which the science of law needs 
is neither a logics of subsumption, as in natural science, nor a logics of formalization, as 
in mathematics, but only a logics of individualization. 

While other Latin American philosophers of law, to go beyond Kelsen, contrast the 
pure theory of law with metaphysical philosophy of law, Cossio contrasts philosophy of 
law with science of law. The latter has as its object human conduct; formal juridical 
logics has as its objects norms, which are merely intellectual representations of human 
conduct, concepts with which we think human conduct. 

While highly praising Kelsen’s work, Cossio reduces it to formal juridical logics, 
which is, it is true, an indispensable tool for the science of law, but by no means iden- 
tical with the latter. It is on this basis that Cossio in interesting pages refutes the er- 
roneous interpretations of the pure theory of law, and gives an excellent, correct in- 
terpretation of this theory on logical lines. All the great themes of the pure theory of 
law are purely logical problems, problems of law as a single object (the legal norm), of 
law as a whole (the legal order), and of the architectonic structure of law. He recog- 
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nizes Kelsen’s postulate of the purity of method as the right way to liberate the sci- 
ence of law both of the sociological and jus naturae approach. Kelsen’s “fundamental 
norm” is nothing but the transcendental and a-prioristic pre-condition for the possibili- 
ty of juridical cognition, is a logical category of juridical cognition in the sense of Kant, 
and has no contents. The pure theory of law studies and describes the pure and formal 
structures which gnoseologically pre-condition the possibility of juridical cognition. 
As the pure theory of law is logics—but the logics of “‘oughtness”—it is, by necessity, a 
priori, formal, neutral to values. Cossio on the whole accepts the pure theory of law as 
naked, formal, juridical logics. He tries to introduce some changes here; the most im- 
portant is the replacement of Kelsen’s definition of the norm as a hypothetical judg- 
ment by his definition of the norm as a disjunctive judgment, in order to overcome 
Kelsen’s doctrine of the “primary” and “secondary” norm. 

But the pure theory of law is not science of law; it is essentially formal juridical 
logics; and only in a minor degree is it, what Cossio calls the third task of philosophy 
of law, namely transcendental juridical logics. Formal juridical logics studies the norm 
in its normative structure; but transcendental juridical logics is guided by the specific 
mode of being of its object. Kelsen, Cossio says, has said again and again that the legal 
norms are schemes of interpretation of human conduct. Human conduct cannot be 
neutral to values; in consequence the juridical valuation is also a necessary act of cog- 
nition by comprehension. As law is conduct, values are immanent in the law. Juridical 
valuation means that the norm, the law, must also be understood as order, security, 
cooperation, solidarity, justice, which are the juridical values, the spiritual meanings of 
conduct in its bilaterality. Formal juridical logics deals with the formal and necessary 
elements of law, its logical structure. But law has also material elements; but whereas 
the elements of natural experience are only two: the logical structure—formal, neces- 
sary—and the empirical contents—material, contingent; legal experience has three 
elements: the logical structure—formal, necessary—the dogmatic contents—material, 
contingent—and the juridical valuation—necessary, but material. Formal juridical 
logics deals with the logical structures as pure fundamental, a-prioristic concepts; the 
logical is, of course, neutral to values; justice is no part of the concept of law. Kelsen’s 
“ought” is a purely logical ought, expressing the relation of legal imputation, is not and 
does not want to be an axiological “ought.” 

But as values are immanent in the law, juridical valuation is a necessary part of the 
method of comprehension. Values have no place in the pure theory of law, as formal 
juridical logics; but values can, because of the nature of human conduct, object of the 
science of law, not be eliminated from the science of law; yet, if the science of law is to 
be a science, it must be neutral toward its object, it must not deform the object by ap- 
proaching it with preconceived ideas of a purely subjective and metaphysical charac- 
ter. That is why, contrary to the systems of other Latin American philosophers of law, 
Cossio considers only the positive values—from order to justice—embodied in a posi- 
tive legal order. These positive values are data given to the jurist in the positive law. 
The juridical valuation by the legislator is politics; the critique of the positive values 
of a legal order is metaphysics; but the jurist has to deal with the positive values as 
given in a positive legal order. It is in this way that Cossio arrives, starting from Kel- 
sen’s logical normativism, to his own “valuating normativism,” which he now calls the 
egological theory of law. Pure juridical axiology, on the other hand, as a fourth task of 
philosophy of law, does not deal with the positive values of a positive legal order, but 
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asks whether these positive values are also the “true values”; it is, therefore, of en 
nently metaphysical character. Cossio, while fully acknowledging the value problem of 
law, does not explain it by the metajuridical notion of a superstructure, transcend 
the positive law, but by the immanence of positive juridical values in positive law. Iti 
perfectly legitimate for a lawyer to ask what the “true ideal” of justice is; but wheal 
does, he does so as a man, not as a jurist. 

Joser L. Kunz* ; 


- Librarian’s Guide to Title-Page Russian and Principles of Transliteration, with an I i 
troduction to Russian Law Books. By Elsie Basset. New York: Columbia Un 
sity Libraries, 1944. Pp. 47. $1.50. : 
In three main chapters, entitled respectively, “Language,’’ ‘Cataloging Processeaiiil + 
and “Official Publications,” Miss Basset has attempted to give a first-aid résumé of _ 
problems confronting the cataloger of Russian law books. The attempt, it must be coms 
ceded, is a considerable success. The worst that can be said about the work is that if 
is too sketchy, too dependent upon the author’s own experiences in handling Russian 
publications. This, naturally enough, results in a certain limitation of scope, e: 
as regards principles and over-all problems. On the other hand, such problems and sole 
tions as are discussed are characterized by that concreteness of statement which is the © 
direct result of individual experience. ie 
Apart from a suggestive discussion of various systems of transliteration in more oF 
less common practice, the most useful contribution in the first chapter is a list of 139 
Russian words most commonly encountered on title pages of Russian legal publica: 
tions. These are given in both the original characters and in transliteration with the 
propriate English meaning. The chapter devoted to cataloging is concerned with the | 
treatment of legal publications only, and on this subject Miss Basset obviously writes 
with authority. The list of “Official Publications” is made up of legal chronologies and 
published collections of laws and statutes. Each item is carefully identified and t 
whole may be taken as basic for any standard collection of Russian law. A bibliography 
of fifty-seven reference tools, including dictionaries, grammars, language and translit- 
eration guides, and works on the political and legal history of Russia, complete the~ 
“Guide.” Thus, although primarily intended for the law librarian, Miss Basset has p 
pared a valuable aid for all librarians who may be called upon from time to time 
handle books in the Russian language. 
Artuur B. BerTHoLpt i 


Treaties in Force, a List. Washington: Department of State, 1944. Pp. viii, 275. $0.40, 
A list of all treaties and other international acts in force as of December 31, 1941) 


between the United States and other countries. erwencsin rath heey: 
and references are given to the place where the full text can be found. 
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